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About the Journal

Prayagraj Law Review (PLR) is an open-themed, double-blind peer
reviewed open access journal. It is solely dedicated to expressing
opinions on the current perception of law while keeping a tab on the
modern jurisprudence and socio-political thinking. It strives to give a
proper platform to detailed analytical and research works on topical
issues and how they will be shaping a society of liberal and responsible
individuals.

PLR brings together prestigious Academicians, Lawyers, Scholars, and
Law Students while focusing on the single goal of encouraging
research and empirical studies on the new dimensions of law along
with a fresh perspective on the classic legal and political dictums. Our
team believes in providing opportunities to diverse intellectual pursuits
from all the corners of the society to disperse such exchange of
knowledge, assessment, and interpretations.

Our ambition is to provide an amiable and accessible platform for legal
research and analysis to encourage, guide, and lead our younger
generation in the field of legal research and modern analytical
approach towards its understanding.




YEAR: 2022 Volume 1 Issue 1 ISSN: 2583-543

About this Issue

With the aim of encouraging research temperament among young minds
and promoting quality research in the field of law, Prayagraj Law Review
was established. Today we proudly and gladly publish this First Issue titled
Inaugural Issue : VOL 1 ISSUE 1.

After extensive and rigiourous review process followed by our esteemed
reviewers through double blind peer review process, out of huge quantity
of submissions, five submissions were able to make their way to final
publication categorised under Articles and Case Commentaries.

First Article titled SPACE LAW AND ITS POSITION IN INDIA by Neel Agarwal
greatly emphasises India’s position to various treaties and how they have
affected the growth of the Space Sector in India. Moreover, it discusses
the latest development made in the field of Space Laws at the Municipal
Level in India.

S.P.S. RATHORE V. CENTRAL BUREAU OF INVESTIGATION (2016 SCC Online
SC 985) is a case commentary by Vipul Jaiswal

ARISTOTELIAN CONCEPT OF ETHICS by Gauri Kausik presents the idea of
Aristotle on ethics and state.

ISSUES RELATING TO TRIBES AND THEIR RIGHTS by Neha Nitin Kulkarni,
Preeti Kuljinder Matharu, Kashish Gogia, we are getting to talk about
different laws and settlements made for ensuring human rights of inborn
people groups and whether they are being actualized to alter the declining

circumstance.

VINEETA SHARMA V. RAKESH SHARMA is yet another case comment by

Tuheena Singh
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SPACE LAW AND ITS POSITION IN INDIA

Neel Agarwal”

ABSTRACT

‘Space law’ is the body of law that oversees
space-related exercises, including global and
home-grown arrangements, laws and guidelines.
This paper aims to discuss the origin and the
evolution of Space Laws, as a field of
International Jurisprudence. It discusses various
International Treaties in the field of Space Laws
which include- The Outer Space Treaty, Rescue
Agreement, Moon Treaty and many such other
Multilateral Treaties which form the basis of
International Space Laws. This paper also covers
India’s position to all these treaties and how they
have affected the growth of the Space Sector in
India. Moreover, it discusses the latest
development made in the field of Space Laws at
the Municipal Level in India, and what is the
Legislatures vision for the future of Space
Jurisprudence in the country. In the end, few
suggestions are given on ways to boost the Space
Sector in India with the need to make the Indian
Space Sector future proof. Also, the need for
International Space Treaties to be regularly
updated is also highlighted keeping in light the
speed of innovation and scientific developments

happening across the globe on a daily basis.

INTRODUCTION TO SPACE LAWS

‘Space law’ is the body of law that oversees
space-related exercises, including global and
home-grown arrangements, laws and guidelines.
Space law incorporates spatial observation, harm
credit, weapons use, salvage endeavours, nature
preservation, data sharing, new Technology, and
morals: Other legitimate fields, for example,
authoritative law, stock law, arms control law,
protection law, ecological law, criminal law, and
business law, are likewise included inside the

space law.!

The origin of 'Space Law' can be traced back to
1919, when worldwide law perceived the
influence of each state in the airspace
legitimately over their region, and was later
settled at the 'Chicago Convention' in 1944.
'Space Policy' (which means global year) was set
up by the '"'Worldwide Council of Scientific
Unions'. The 1957 dispatch of the Soviet Union's
first satellite, the Sputnik 1, provoked the US
Congress to pass the Space Act, along these lines
shaping the National Aeronautics and Space
Administration ~ (NASA). Since  space

investigation required intersection worldwide

* Neel Agarwal, Student, Amity Law School, Noida, neelagarwall 0@gmail.com

1. “What Is Space Law? Becoming a Space Lawyer” https://legalcareerpath.com/space-law/ accessed 29 July, 2022
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outskirts, it was right now that 'space law' turned

into a free field in customary 'acronautics law'.

Since the 'Cold War', the Treaty on Principles

Governing the Activities of States in the

Exploration and Use of Quter Space, including

the Moon and Other Celestial Bodies (the "Outer

Space  Treaty") and the International
Telecommunications Union have served as the
constitutional legal framework and set of

principles and procedures constituting space law
2

SPACE LAW TREATIES

The ‘Committee for the Peaceful Use of Space’
is the forum for the development of international
space law. The group has concluded five
international agreements and five policies on

space-related activities.

These accords deal with issues such as non-
acquisition of space by any country, arms
control, freedom of exploration, liability for
damage caused by astronauts, safety and rescue
of spacecraft and astronauts, and prevention of
harmful interference, space activities and
environment, announcement and recording of
space activities, scientific investigation and
exploitation of natural resources in space and

resolution of disputes.

2. “After the bar”
https://www.americanbar.org/groups/young_lawyers/pu
blications/after-the-bar/ accessed July 29, 2022

3 Robert.wickramatunga, “United NationsOffice for
Outer Space Affairs” (Space Law Treaties and
Principles)

Visit on: plreview.net

Each treaty emphasizes the need to focus on
space, space operations and the benefits that can
be derived from space to enhance the well-being
of all nations and humanity, with an emphasis on

enhancing international cooperation.

The Five international treaties have been

negotiated and drafted in the COPUOS?:

* “The ‘1967 Treaty on Principles Governing the
Activities of States in the Exploration and Use of
Outer Space, including the 'oon' and Other
Celestial Bodies’ (the "'SPACE TREATY"").

* ‘The ‘1968 Agreement on the Rescue of
Astronauts, the Return of Astronauts and the
Return of Objects Launched into Outer Space’
(the "Salvage Agreement").

* ‘The ‘1972 Convention on International
Liability for Damage Caused by Space Objects’
(the "Obligation Convention").

* ‘The ‘1975 Convention on Registration of
Objects Launched into Outer Space’ (the

"Enrolment Convention").

* ‘The ‘1979 Agreement Governing the
Activities of States on the 'Moon' and Other
Celestial Bodies’ (the '"Moon' Treaty).

OUTER SPACE TREATY*

https://www.unoosa.org/oosa/en/ourwork/spacelaw/treat
ies accessed 1 April , 2022

4 “The Outer Space Treaty . [United Nations
Office for Outer Space Affairs] Available at:
https://www.unoosa.org/oosa/en/ourwork/spacelaw/treati

es/introouterspacetreaty accessed 2 April 2022



https://en.wikipedia.org/wiki/Outer_Space_Treaty
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https://en.wikipedia.org/wiki/Outer_Space_Treaty
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https://www.unoosa.org/oosa/en/ourwork/spacelaw/treaties
https://www.unoosa.org/oosa/en/ourwork/spacelaw/treaties
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‘The Outer SPACE TREATY’, officially an
agreement on the principles governing the
activities of states in the geographic expedition
and use of space, including the ‘Moon’ and other
celestial objects, is the basis for ‘International
Space Law’. The treaty was ratified in the
‘United States’, the ‘United Kingdom” and the
‘Soviet Union’ on 27 January 1967 and came into
effect on 10 October 1967. As of June 2020, 110
countries were parties to the treaty, while another
23 countries had signed the treaty but the
verification had not been completed. In addition,
Taiwan, now recognized by 14 UN member
states, ratified the agreement in 1971 before the
UN General Assembly voted to transfer China's
seat to the ‘People's Republic of China’ (PRC).

The Space Treaty refers to the basic legal
framework of international space law. In its
principles, state parties prohibit contracts such as
placing 'weapons of mass destruction' in Earth
orbit, installing them on the 'Moon' or any other
celestial object, or placing them in outer space. It
restricts the use of the 'Moon' and other celestial
objects exclusively for peaceful purposes and
explicitly prohibits the use of any weapons for
testing, conducting military manoeuvres, or
establishing military bases, installations, and
forts (Article IV). However, the treaty does not
prohibit conventional weapons from being put
into orbit, so some of the most destructive attack
tactics, such as kinetic bomb blasts, are still

permissible. The agreement also provides for

5 1bid

Visit on: plreview.net

space exploration to benefit all countries, and the

space is free for all states to explore and use.

This agreement explicitly prohibits any
government from claiming a celestial object such
as the 'Moon' or a planet. Article II of the treaty
states that "outer space, including the 'Moon' and
other celestial objects, shall not be subject to
national ownership by sovereignty, use or

occupation, or any other means."

Being primarily a weapons control agreement for
the ‘Peaceful use of Outer Space’, it provides
adequate yet, vague terms for new space
missions such as lunar and asteroid excavation.
It is therefore debatable whether the extraction of
resources falls into the prohibited language or
whether the use involves commercial use and
exploitation. Seeking clear guidelines, private
US companies have lobbied the US government
to legalize space mining in 2015 with the
introduction of the U.S. Commercial Space
Launch Competitiveness Act. Many Countries
including Luxembourg, Japan, China, and India
are now introducing similar national legislation
to legalize the acquisition of alien resources. This
has created some controversy over legal claims

over the excavation of celestial objects for profit.

RESCUE AGREEMENT®

The arrangement for the recovery of space
explorers, the arrival of space travellers and the
recovery of articles dispatched into space,
additionally alluded to as the Rescue Agreement,

is a worldwide treaty illustrating the rights and
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commitments of the States with respect to the
recovery of people in space. The pact was
received by a consistent vote of the 'United
Nations' ‘General Assembly'(Resolution 2345
(XXII)) on 19 December 1967. It came into
power on December 3, 1968. Its arrangements
expand on recuperation game plans in Section V
of the 1967 Space Agreement. Despite the fact
that Section 5 of the Space Agreement contains a
greater number of determinations and subtleties
than the Rescue Agreement, the Rescue
Agreement' actually experiences the chance of an

unclear draft and diverse translation.

The UN General Assembly embraced the content
of the Rescue Agreement by Resolution 2345
(XXII) on 19 December 1967. This Agreement
was opened for signature on 22 April 1968 and
came into power on 3 December 1968. The
International Space Station, and the 'European’
‘Organization  for the Exploitation of
Meteorological Satellites' have marked their
acknowledgment of the rights and commitments

allowed by the Agreement.

Any state which is signatory the Rescue
Agreement will give all help with safeguarding
the team of a rocket that arrived inside the limits
of that State for reasons, for example, mishap,
trouble, crisis or impromptu landing. In case an
incident in a zone past the fringes of any country,
any other State Party in a situation to do so will

aid the hunt and salvage tasks if fundamental.

6 ‘Available at:
https://treaties.un.org/doc/Publication/UNTS/Volume %2

Visit on: plreview.net

SPACE LIABILITY CONVENTION®

‘The ‘Convention on International Liability for
Damage Caused by Space Objects’, otherwise
called the Space Liability Convention, is an
arrangement set up in 1972 that extends the
credit laws made in the 1967 Outer 'SPACE
TREATY'. In 1978, an atomic blast The
‘Soviet’7 satellite ‘Kosmos 954’ in the
‘Canadian’ locale prompted the main requests
revered in the Convention. The ‘Liability
Convention’ was concluded and opened on
March 29, 1972. It became effective on 1
September 1972. Starting at 1 January 2019, 96
nations have confirmed the ‘Liability
Convention’, 19 have marked however not yet
sanctioned four global associations (The
European Space Agency, the ‘European
Organization” for the ‘Exploitation of
Meteorological ~ Satellites, the Intersputnik
International Organization of Space
Communications’, and  the European
Telecommunications ~ Satellite  Organization)
have pronounced their acknowledgment of the
rights and commitments accommodated in the
Convention. The earth of all space objects
presented inside their space. This implies that
any individual who opens a rocket, on the off
chance that it is presented in Government A, or
in Government A, or if State A makes the
dispatch happen, State A is exclusively liable for

the harm caused to that space object.

0961/volume-961-1-13810-English.pdf Accessed 28,
March, 2022



https://treaties.un.org/doc/Publication/UNTS/Volume%20961/volume-961-I-13810-English.pdf
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® Associated launches

In the event that two states cooperate to dispatch
a space object, those two states are mutually
liable for the harm brought about by the item in
different manners. This implies that the harmed

party may sue for harming one of the two states.

Claims between States only

The state must sue under an obligation meeting
against a state. The meeting is intended to
enhance current and future public laws that give
pay to parties harmed by space exercises. Under
most public overall sets of laws an individual or
partnership can sue someone else or another
substance, the obligation ought to be brought
uniquely at the state level under the Convention.
This implies that if an individual is harmed with
a space article and looks for pay under the
Convention on Liability, that individual must
organize to sue the nation that dispatched the

space object that made the harm his nation.

REGISTRATION CONVENTION’

The ‘Convention on Registration of Objects
Launched into Outer Space’ (ordinarily known as
the ‘Registration Convention’) was embraced by
the 'United Nations' ‘General Assembly' in 1974
and came into power in 1976. As of December

2018, it has been affirmed by 69 areas.

The culmination expects states to give the

'United Nations' data on the axis of each divine

7 ‘United Nations Official Document’. United Nations
Available at:

Visit on: plreview.net

body. Enrolment for the dispatch of the program
was at that point kept up by the 'United Nations'
because of a 1962 General Assembly goal.

The Registration Agreement and four other space
law arrangements are administered by the
'United Nations' Committee on the Use of

Foreign Peace.

The European Space Agency, the ‘European
Organization’ for the ‘Exploitation of
Meteorological  Satellites’, the ‘European
Telecommunications Satellite Organization’, and
the ‘Intersputnik International Organization for
Space Communications’ have given an
announcement perceiving legitimate rights and

commitments

The register is kept up by the ‘'United Nations'
Office for Outer Space Affairs’ (UNOOSA) and

incorporates:
. Name of launching State
o An appropriate designator of the space

object or its registration number
. Date and territory or location of launch

. Basic orbital parameters (Nodal period,

Inclination, Apogee and Perigee)

o General function of the space object.

https://www.un.org/ga/search/view_doc.asp?symbol=A/
RES/3235 (XXIX) accessed 25 March 2022
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'MOON' TREATY 8

The agreement governing the activities of the
states in the 'Moon' and other celestial bodies,
known as the '™oon' Treaty or the 'Moon'
Agreement, is a plural agreement that transfers
the jurisdiction of all celestial bodies (including
the orbits around such bodies) to the
participating countries. Therefore, all actions are
in accordance with international law, including

the ‘Charter of the United Nations’.

It has not been approved by any state that
engages in or plans to do self-propelled human
spaceflight (e.g. the ‘United States’, most of the
member states of the ‘European Space Agency’,
‘Russia’ (formerly the ‘Soviet Union’), the
‘People's Republic of China’ and ‘Japan’) since
its creation in 1979 Thus it has nothing to do with
international law. As of January 2019, 18 states

are parties to the treaty.

The '™oon' Treaty proposes to establish an
"international rule" or "framework of laws"
applicable to the 'Moon' and other celestial
bodies within the ‘Solar System’, including

orbits or other orbits around them.

The oon' Treaty outlines a number of rules
outlined in Article 21. In Article 1, the 'Moon'
declares that it must be used to benefit all states
and all peoples of the international community. It
reiterates that lunar resources are "not subject to

national quota by sovereignty, utility or industry,

8 ‘Moon Agreement’. (United Nations Office for Outer
Space Affairs) Available at:

Visit on: plreview.net

or in any other way." Imposes, and some of them

are discussed below:

Weapons testing preclude any military utilization
of divine bodies, remembering atomic weapons
or army installations for circle. The utilization of
military faculty for logical examination or some
other tranquil purposes will not be precluded.

(Article 3.4)

Provides the structure for the foundation of a
global co-usable system, including proper
methods, to oversee dependable abuse of the

Moon's regular assets. (Article 11.5)

Disallows changing the environmental parity of
the heavenly bodies and states must make a move
to forestall incidental contamination of the
climate of divine bodies, including Earth.

(Article 7.1)

Resources Proper and safe utilization of normal
lunar assets by all state parties with equivalent
sharing of the advantages got from those assets.

(Article 11.7)

Placing Personnel work force or hardware on or
beneath the surface doesn't comprise a copyright.

(Article 11)

Party will have the opportunity to utilize logical
examination and study and on the 'Moon' with no
separation by any gathering. (Article 6) Samples

got during research exercises are accepted to be

https://www.unoosa.org/oosa/en/ourwork/spacelaw/treati

es/moon-agreement accessed 17 March 2022
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accessible for research in all nations and

mainstream researchers. (Article 6.2)

Any region or domain pronounced to be of
uncommon logical intrigue will be assigned as

International Scientific Defense. (Article 7.3)

Like any occurrences that jeopardize human life
or wellbeing, just as any indications of extra-
terrestrial life ought to be accounted for to the
'United Nations' and the public right away.
(Article 5.3)

State parties will ensure that NGOs within their
jurisdiction exercise power on the 'Moon' and
engage in activities only under the continued
supervision of the appropriate state party.

(Article 14)

All parties must inform the 'United Nations' and
the public about their activities related to the

study and use of the Moon. (Article 5)

Agreement Any State Party to this Agreement
may propose amendments to the Agreement.

(Article 17)

Compared to the ‘Space Agreement’, it reaffirms
most of the provisions, and adds two new ideas
to address the exploitation of natural resources in
space: the application of the concept of ‘common
heritage of mankind’ to space operations, and the
need for participating nations to formulate a

regime that sets out appropriate procedures for

9 ‘Space Law Treaties and Principles’. (United
Nations Office for Outer Space Affairs) Available at:
https://www.unoosa.org/oosa/en/ourwork/spacelaw/treati
es.html Accessed April 2, 2022

Visit on: plreview.net

orderly mining. Many conferences did not reach

a consensus on these two issues.

INTERNATIONAL LEGAL PRINCIPLES
AND DECLARATIONS

While the Five Treaty’s mentioned above discuss
about various legal issues relating to outer space
such as non-national space allocation, arms
control, freedom of inspection, debt damage
caused by space objects, safety and rescue of
spacecraft and aerospace, prevention of
hazardous disruptions to space and ecosystem
services, notification and registration of space
operations,  scientific  investigation  and
exploitation of space resources and dispute
resolution, The 'United Nations' ‘General
Assembly' adopts five declarations and legal
principles that promote the application of
international law, as well as interdepartmental
communication. The five declarations and terms

are’:

* ‘Declaration of Legal Principles governing
Land Activity in External Assessment and
Use’ (1963)%°

All spatial surveys will be conducted in good
faith and will be equally open to all countries
compliant with international law. No single
nation can claim ownership of the outer space or
any celestial body. The functions performed in
the space provided must be in accordance with

international law and the nations performing the

10 ‘Alexander, K., ‘UNODA Treaties’.
(Disarmament.un.org). Available at:
http://disarmament.un.org/treaties/t/moon Accessed
April 2, 2022
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specified  functions  must accept the
responsibility of the government agency or non-
government agency concerned. The objects
included in the space are subordinate to their
ethnic group, which includes people. Items,
parts, and items acquired outside the national
authority will be returned after identification.
When a nation introduces something into space,
they are responsible for any damage that occurs

worldwide.

* The 'Pledge that Regulates the Earth's
Functions on the 'Moon' and Other Celestial

Bodies' (1979)

An arrangement exists to advance space
investigation yet in addition to keep the 'Moon'
and other divine bodies in an exceptional
situation for human legacy, all nations ought to
have equivalent rights to lead research on the
'Moon' or other heavenly bodies. "Weapons of
mass destruction' of any sort, including atomic
weapons and army installations, have been
seriously limited by the deal. A 'Joined Nations'
goal additionally expressed that all State Parties
could direct their business under the new "Moon'
or some other great association as long as
endeavours were made to shield it from
defilement. All space activities are needed to be
joined to the country and any harm to other
hardware gear or offices brought about by
another gathering must be completely repaid to

that country. Any recognition of a perilous

11 “Space Benefits Declaration’. [United Nations Office
for Outer Space Affairs] Available at:
https://www.unoosa.org/oosa/en/ourwork/spacelaw/princ

Visit on: plreview.net

danger, for example, a radio broadcast ought to
advise the Secretary-General of the 'Joined
Nations' and the global academic network right

away.

All postings lasting longer than 60 days should
inform the UN Secretary-General and the major
scientific community every 30 days of progress.
Any samples collected from space should be
immediately available to the scientific
community. The treaty does not cover meteorites
that fall to Earth by natural means. Currently no
nation is performing its functions in a space that
has ratified this agreement. This may mean that
the 'Monthly Agreement is probably a failed
agreement because no two nations have come to

sign or have ratified the treaty.

* ‘Principles governing the International Use
of Artificial Satellite Global Broadcasting for

International Television’ (1982)%!

Elements of this sort must be acted as per the
sovereign privileges of States. The proposed
exercises should "advance the free conveyance
and trade of data and information in the social
and logical fields, aid training, social and
monetary, particularly in non-industrial nations,
improve the personal satisfaction, everything
being equal, and give recreational regard to
American political and social respectability".
Each United States has similar option to seek
after these exercises and should hold its

commitments under its locale. Arranging

iples/space-benefits-declaration.html Accessed April 2,
2022
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exercises need to talk with the Secretary-General

of the 'Joined Nations' for subtleties of exercises.

* ‘Principles Concerning the Distance of the

Earth from Outer Space’ (1986)'2

Fifteen terms are set out under this section. The
basic understanding comes from the following
definitions provided by the 'United Nations'
Office for Outer Space Affairs:

(a) The term "distant sensation" means the
sensation of the surface of the earth from space
by means of radio waves generated, reflected or:
separated by sensors, for the purpose of
improving natural resource management, land

use and environmental protection;

(b) The term "core data" means that raw data
obtained by remote sensors held by a celestial
object and transmitted or transmitted to: from
space by telematic wire in the form of electronic

signals, by film, magnetic tape or other means;

(c) The term "data used" means products derived
from the processing of key data, which are

required to make such data usable;

(d) The term "analytical data" means data from
the definition of processed data, data inputs and

information from other sources;

(e) The term "remote sensing functions" means
the operation of remote sensor space systems,

basic data collection and storage channels, and

12 ‘Space Benefits Declaration’. [United Nations
Office for Outer Space Affairs] Available at:
https://www.unoosa.org/oosa/en/ourwork/spacelaw/princ
iples/space-benefits-declaration.html accessed 3 April
2022
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functions in: processing, interpreting and

disseminating used data.

* ‘Principles relating to the use of nuclear

energy in an external environment’ (1992)

"The nations presenting nuclear material on
board will try to protect individuals, humans, and
the biosphere from radiation hazards. The
construction and use of nuclear weapons on
board will ensure, with great confidence that
hazards, in practical or accidental situations, are

kept below acceptable standards."

* ‘Declaration of International Cooperation in
the Examination and Use of a Non-Profit Area
and the Desire of All Nations, Taking Special
Needs of the Needs of Developing Countries’
(1996)*3

"States are free to determine all aspects of their
international cooperation in the assessment and
use of external space in an equitable and
acceptable manner." The interests and interests
of developing countries and countries with
available territorial systems based on
international cooperation with the best possible
location. International cooperation should be
done in ways that are considered most effective
and appropriate for the countries concerned,
among them, among others, governments and
non-government; all countries, most countries,
International

regions or two countries;

13 ‘Matignon, L. ‘The definition of Space Law - Space
Legal Issues on Space Law’. (Space Legal Issues).
Available at: https://www.spacelegalissues.com/space-
law-the-definition-of-space-law/ accessed 2 April , 2022
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cooperation between countries in development at

all levels. "

INDIA’S POSITION ON
INTERNATIONAL SPACE LAWS

It should be noted that India has signed all of
these conventions and agreements forming the
core of foreign policy. India has also been
involved in and expanding and supporting
various international forums such as the 'United
Nations' ‘Committee on Foreign Peace’
(UNCOPUOS), the ‘International Council of
Scientific Unions’ (ICSU), and the ‘International
Astronautical Federation’ (IAF) etc. in shaping
globalization and policy. Although India is a
member of all these treaties it does not have

comprehensive space laws related to space.'*

SPACE JURISPRUDENCE IN INDIA

India is consistently exploring the area in a more
peaceful manner with a view to encourage more
public investments in the sector. If India is to
promote public investment in the sector and
enhance the space sectors capabilities, it must
have the law outlined in the books, with a vision

for the day to day operations of the Space Sector

14 ‘India's Draft Space Law: Opening Up The Final
Frontier?’ (Transport — India). Available at:
https://www.mondaq.com/india/aviation/761766/india39
s-draft-space-law-opening-up-the-final-frontier
accessed 2 April 2022

15 Aswathi Pacha ‘The Hindu Explains: What is the Space
Activities Bill, 20177’

Available at: https://www.thehindu.com/sci-
tech/science/the-hindu-explains-what-is-the-space-
activities-bill-2017/article20680984.ece accessed 27
March 2022
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being aided by public investments, and ISRO
being free to devote its time and resources in
further visionary endeavours. The current plans
are to adopt the industrial zones near the area port
in Sriharikota as a further city. With 100 per cent
foreign direct investment planned by the
government, it seems to be following the massive
waves that could call the imagination of voters,
businesses, investors and researchers alike. So,
keeping in view such things, it becomes
imperative that India develop Municipal Space
Laws of its own to keep up with the ever-
evolving field of Space Laws, and consequently,
under the guidance and leadership of the
Department of Space and the Indian Space
Research Organisation ('ISRQ"), the Government
of India has introduced a number of Bills and
Programmes for the Space Law Sector. These

include:

SPACE ACTIVITIES BILL, 2017*°

The Space Activities Bill'® applies to all of India,
including, among other things, citizens who do
any work in space other than India. A person may
perform 'commercial space work' (defined as an
income-generating  activity or profit) in

accordance with a license issued by the “'Central

16 Aditya Pareek and Megha Pardhi., ‘India Needs a
Comprehensive Space Policy.” Available at:
https://www.hindustantimes.com/opinion/india-needs-a-
comprehensive-space-strategy-101644571361711.
accessed 28 March 2022
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Government”. The issued license can only be
transferred with the written consent of the
“Central Government” and may be revoked,
suspended or terminated if possible, interalia,
breach of conditions, public health interest,
monarchy, protection of India or if the license
damages India's interests. With due regard to
industry sensitivity, licensing 1is inevitable.
However, care must be taken to prevent
excessive control that could prevent the entry of

the private sector.

The term 'person' is widely defined and may
include non-residents who may apply for
commercial space business licenses in India. It
may be noted that 100% of foreign direct
investment is permitted in the satellite sector in
accordance with the industry guidelines
determined by the Department of Atonement or
'ISRO'. The term 'space work' even includes the
use of a space device that has led to professional
concerns. That every app that uses satellite-based
service or a link such as GPS devices will need a

license.

The eligibility for licensing will be determined
by the “Central Government” under its
legislative power. Many authorities such as
Australia have identified the financial and
technical means of the applicant. 'ISRO' has done
the same in its RFPs inviting the involvement of
the private sector, and it is expected that similar
policies will be enacted under the rules.

Appropriate and timely approaches should

17 ibid
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encourage innovation, especially from the outset,

without compromising on technology.

The obligation to link space disasters is an
important aspect of the Bill. The Outer 'SPACE
TREATY" provides that states "may be liable to
the rest of the world for any harm to another State
or its natural and legal persons, if such harm is
caused by their space objects". Similarly,
Liability Convention places a burden on the
provinces of the space objects presented in their

area, regardless of who presented them.

Accordingly, the ‘Space Activities Bill’Y’
provides that a licensee shall be liable to the
'Central Government' for any 'claims' brought by
the State in respect of any damage or loss arising
from commercial space operations or acronautic
material covered under the license. However, the
amount of debt will be determined by the 'Central

Government'.

Openness, especially with regard to high debt,
can be an important factor for independent
players who want to enter the industry. The
‘National Nuclear Non-Proliferation Duty Act’,
2010, sets an example of how money is paid by
a person in the workplace and the same benefits
that can be applied in relation to environmental-
related disasters. Authorities such as ‘China’ and
‘Australia’ define the purchase of insurance by
licensees to repay that debt and the same applies
to the Bill, where a license issued will set out the
insurance the licensee is required to obtain. Like

the ‘United States’, India may consider adopting

12
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a multi-storey and integrated credit structure
across the value chain showing thousands of
items in the space sector, as well as an analysis
of potential damage in each category, to ensure

equity debt is attached.

A state of mind intellectual property is essential
for us to innovate. Bill provides that the
establishment of any form of ‘intellectual
property rights’ (IPR) will be protected in
accordance with the law while serving 'the
primary purpose of protecting the national
interest'. Such a title, which means to protect the
national interest, may put the IPR at risk in the
State's action and may raise concerns about
addition,

foreign parties. In

proprietary
ownership of all IPRs developed, manufactured
or created on a spacecraft is considered to have

been granted by the 'Central Government'.

This is similar to ‘United States’ law, where the
title of a space object is found in the State — but
‘NASA’ has a comprehensive exemption policy,
which only maintains a free, non-exclusive,
state-of-the-art use license and the right to
intervene if the contractor does not improve. The
Bill should similarly provide for the process of
obtaining licenses (instead of patents) or provide
compensation to an independent party for that

IPR.

Other provisions of the Bill also raise some
concerns. The term "Central Government" has

not been defined and that is why the mandate to

18 ‘A policy framework for satellite communication in
India (ISRO)’Available at:
https://www.isro.gov.in/sites/default/files/article-
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administer the Bill and the sector is unclear.
Other provisions also have the potential to offend
such as allowing the ‘Federal Government’ to
seek such information from a 'personal affairs'
license holder as the ‘Federal Government’
requires, or allows the 'Central Government' to
take copies of the documents from the licensee.
The Bill also introduces new opportunities such

as space exploration and tourism.

The latest anti-satellite missile test (ASAT) has
once again lit up space in India. The Bill is a
direct step especially in view of India's
commitment under international agreements.
However, transparency in terms of licensing,
eligibility, credit and IPR will provide much-
needed incentives for private sector growth in the

sector.

THE INDIAN SATELLITE
COMMUNICATION POLICY
(SATCOM) 8

The 'Division of Space', in organization with the
'Branch of Telecommunications' and the
'Division of Science and Technology', built up
the 'Satellite Communications Policy' in 1997
('SATCOM' Policy) 1. Through the 'SATCOM'
Policy, the administration meant to build up the
satellite broadcast communications industry in
'India' and accordingly, the accentuation of the
approach was on (a) the advancement of 'satellite
correspondences', the presentation of car and the
business in India;

landmine (b) making

files/indias-space-policy-0/satcom-policy.pdf accessed
31 March 2022
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foundation worked through the 'Indian National
Satellite System' ('INSAT") open to a huge aspect
of the economy; (c) advance private area interest
in India's aeronautic trade; (d) pulling in
unfamiliar interest in the satellite interchanges
area. 'SATCOM' Policy Framework additionally
set up a guide to approve 'INSAT' to rent non-
administrative associations, permitting Indian
gatherings to offer types of assistance, for
example, Indian satellite TV uphold, approving
Indian specialists to inform and enrol satellite
and organization working frameworks from

India.

As 'SATCOM's strategy didn't indicate how this
approach could be actualized, the Department of
Space Affairs, in 2000, created strategies, rules
and methodology for executing 'SATCOM's
arrangement system. The practices and rules
gave by the 'Branch of Atmosphere' centre
around he utilization and improvement of the
INSAT organization, particular treatment for
Indian satellites, and power distribution of Indian

satellites by private market players and so on®

In any case, 'SATCOM' strategy and ensuing
rules, after their underlying blooming, neglected
to uncover private investment because of the
absence of straightforwardness and government
obstruction including the 'Indian Space Research
Organization' ('ISRQO'). The lead writer of this
Booklet has emphatically spoken to numerous
worldwide and satellite organizations and knows

that these organizations battled to reach and enter

19 ‘Procedures for SatCom Policy Implementation’
(ISRO) Available at: https://www.isro.gov.in/update/08-
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the Indian space industry however were less
effective. Just a couple of utilizations to set up
Indian satellite frameworks are incorporated
with 'ISRO' with a couple of special cases.
Therefore, India's space industry keeps on being
overseen, controlled and completely used by the
Government. Indeed, even satellite
correspondence to date is administered by the
SATCOM Policy and Procedures and Guidelines
established in 2000.

Recommendations by the National Digital

Communication Policy, 2018

There have been numerous conversations in the
past to overhaul the current SATCOM Policy by
the 'Branch of Atmosphere' to stay up with crises
and accordingly, 'Advanced Communication
Policy', 2018 (NDCP 2018) has concurred that it
will long require the area to audit 21-year (21)
'SATCOM' Policy. NDCP 2018 properly
proposed various estimates where satellite
correspondence innovation could be fortified in

India. A portion of the proposals incorporate:

1. Review of satellite communications
regulation: NDCP 2018 has agreed that licensing
and regulatory conditions that limit the use of
‘satellite communications’, such as speed
restrictions, band allocation etc. They need to be
updated, VSAT conformity necessitate need to be
simplified to ensure faster exit and the range of

permitted services needs to be expanded to

aug-2014/procedures-satcom-policy-implementation
accessed 30 March 2022
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effectively use high-end satellite systems using

the appropriate licensing method.

2. Increase in satellite telecommunications
technology in India: Review of ‘SATCOM's
telecommunications services policy to create a
dynamic, neutral and  technologically
competitive and competitive state, taking into
account international development and the socio-
economic needs of the country; to make
available new spectrum bands for satellite
communication services, to explore bandwidth
requirements for the various bands used for
satellite communication in consultation with

stakeholders.

3. Establish an environmentally friendly satellite
communications system: ‘SATCOM?’ policy also
needs to focus on simplifying the distribution
and distribution management system, approvals
and permits related to satellite communications
systems, promoting localization and building
infrastructure

satellite-related through

appropriate policies and kingship.

4. 5G and loT-led needs: Government should
also address the growing need to revitalize
existing SATCOM Policy with the advent of 5G

and Internet of Things connections.

investment in  the

NDCP 2018

5. Attract foreign

telecommunications  sector:
emphasized the importance of promoting private
sector investment in the Indian space industry
and attracting foreign investment in the sector

(up to 100%, but subject to ‘Department of
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Space’ and 'ISRO' approval) for inclusion

satellite communications in India.
Recent Reforms

Despite the above recommendations, SATCOM
policy remained unchanged. COVID 19 and the
financial crisis however have prompted the
Indian Government to introduce changes to the
US $ 360 billion space market (where India's
contribution is limited to only 3%). On June 24,
2020, the Ministry of Lands announced the
establishment of a new governing body, called
the Indian National Space Promotion and
Authorization Centre (IN-SPACe). IN-SPACe
aims to provide a level playing field for private
companies using Indian space infrastructure and
to promote and direct the private sector in space
operations through incentive policies and a

friendly regulatory environment.

In a recent interview, 'ISRO' Chairman, Mr ‘K
Sivan’ also explained the proposed role and
powers of ‘IN-SPACe’ and confirmed that ‘IN-
SPACe’ will be established as a fourth
independent entity under 'ISRO' and will not
affect 'ISRO' performance. ‘IN-SPACe’ will
function as an independent body and will not be
influenced by 'ISRO' and will not affect 'ISRO'
activity. In addition, the decision to provide
testing services or 'ISRO' programs to private
companies will be made by IN-SPACe in
consultation with 'ISRO' and once this decision
has been made it will be binding on 'ISRO' and

other stakeholders.
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With the above changes it is expected that private
companies will now have the opportunity to
make their own satellite systems / rockets and
use the 'ISRO' launch site with the output cost
compared to the previous role of supplying only

rocket and satellite components to 'ISRO".

In addition, ‘New Space India Limited’ (NSIL),
a public sector enterprise established on March
6, 2019 under the aegis of the ‘Department of
Space Aftairs’, will also seek to redirect space
operations from a 'purchased' model ', thus

ensuring the full utilization of space assets.

It is expected that these new changes will allow

'ISRO'" to focus more on research and
development activities, new technologies, travel

missions and human aviation programs.

‘INDIAN NATIONAL SPACE
PROMOTION AND AUTHORISATION
CENTRE’ (‘IN-SPACE’)?°

The ‘Government of India’ authorized the
establishment in June 2020 of a new body to
ensure greater independent participation in
Indian space operations, he described the
decision as "historic" and

Research Organization’ ('ISRQO') Chairman ‘K

‘Indian  Space

Sivan’ said that we are part of an easily

accessible to all.

The new ‘Indian National Promotion and

Authorization Centre’ (‘IN-SPACe’), which will

20 ‘IN-SPACe Structure’ (ISRO)’ Available at:
https://www.'ISRO'.gov.in/indian-national-space-
promotion-and-authorization-center-space/space-
structure accessed 28 March 2022
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be operational in six months, assesses the needs

and requirements of independent actors,
including educational and research institutions,
and examines ways to meet these needs. 'ISRO'.
The current 'ISRO' infrastructure, geophysical
and space resources, ‘scientific and technical
resources’ and data are planned to be made
accessible to the stricken citizenry so that they

can do their space related work.

The new arm of the ‘Meteorological
Department’, ‘IN-SPACe’, will have its own
chairman and board and will regulate and
promote the development of standard satellites,
and commercial services

rockets delivery

through the Indian industry and experiments.

‘IN-SPACe’, or ‘Indian Space Promotion and
Authorization Centre’, has been named as the
world's fastest growing spacecraft to ensure
equality in the role of the Indian sphere. Dr
‘Sivan’ said it would work independently and in
accordance with 'ISRO' "without taking anything

from it".

The agency was approved by the ‘Union Cabinet’
on Wednesday and inaugurated by ‘External

Affairs Minister’ *Jitendra Singh’ in ‘Delhi’.#

CONCLUSION

International Space Laws have evolved a lot
since the first-time man launched an object in

Space. Now they cover almost every dimension

21 Amitabh Sinha ‘IN-SPACe explained: what it means
to the future of space exploration’.Available at:
https://indianexpress.com/article/explained/in-space-
india-space-missions-private-participation-isro-6476532/
Accessed April 28,2022
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of Space to help in better governance and allow
for more opportunities for the public to invest in
Space related expeditions and projects. While the
‘Outer’ 'SPACE TREATY" has formed the basis
of Outer Space Jurisprudence, Space Law is still
an immensely evolving field with new frontiers
opening up at a steady pace. With the advent of
Outer

Information Technology, Space has

become ever so approachable and this
accessibility calls for more legal oversight to
avoid any wrongdoings and to ensure that all
activities are done in an orderly fashion. The
International Space Treaties need to be regularly
amended to keep up with the speed of innovation
and ensure that no country has the opportunity to

exploit old and redundant laws for its advantage

in a way causing disadvantage to other nations.

Indian Space Laws are yet to evolve to keep up
with the changing times. Although in the past
couple of years India has made major leaps in the
field of Outer Space through Science and
Technology, the Legal Aspect of Outer Space in

India is yet to catch up with the practical aspect.

The decision of major countries like the ‘United
States of America’ to allow private players has
given an insight on how to give a boost to the

Space Sector, and the Indian Legislature needs to
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take inspiration from such moves and find
indigenous ways to bolster the Space Sector and
make it future proof and ensure India doesn’t lag

behind in the Space Development Race.

This may be done by giving more autonomy and
access to resources to the Space Program
Regulator of India i.e. the Department of Space.
Moreover, private organisations should be given
the opportunity to conduct their own Research
and Development in this field. This will give a
two-fold advantage to the Space Sector, as firstly,
the ease with which the private sector can tap
resources and technology will enhance and speed
up innovation, and secondly, the profit-making
goal of the private sector will also pave the way
for low cost yet highly effective innovations.
Although this has been the case with the space
missions carried out by the Indian Space
Research Organisation, however that was done
for want of financial resources and not with a

profit-making strategy.

It is a long and tedious journey for India to reach
the level of developed countries when it comes
to ‘Space Laws’, requiring a lot of political will
and a passion for science. However, the seed of
these have been sown and the winds of change

have started blowing for India.
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S.P.S. RATHORE V. CENTRAL BUREAU
OF INVESTIGATION

2016 SCC Online SC 985

Vipul Jaiswal”

Overview

This particular case where the main incident
or the crime took place in 1990, where a
minor girl of 14, named Ruchika Girhotra
was sexually assaulted and her modesty was
outraged, following which the family of the
victim was also harassed by police as the
accused was serving as an Inspector General
of police. This resulted in the death of the
victim when she committed suicide after 2
years of the incident as there was no sight of

justice to be served.

It was only after almost 20 years, the High
Court eventually sentenced him to ‘six’
months of imprisonment with a fine of mere
1000rs. on 22" of December 2010%2. This
was strongly opposed by the CBI and as a
result a request for extension of the sentence

was sought from 6 months to up to 2 years.

The Supreme Court of India upheld the
judgment of the Chandigarh District Court
and that of Special Court of the CBI and

declared IG Rathore a convict, however,
sentenced him to an imprisonment of just 6
Months on the grounds of health condition

and age factor?®,
Facts of the Case:

e SPS Rathore, who was on deputation
with Bhakhra Beas Management
Board(BBMB) and had opened a Haryana
Lawn Tennis Association, visited the home
of Ruchika (who used to receive training
there) on 11" of August, 1990 while she was
on the tennis court of HLTA, and met
Ruchika’s father S.C. Girhotra, where he
requested him to not send his daughter
abroad as he will be arranging for special
training for her, and requested the father to let
Ruchika meet him the next day for the same.
¢ Ruchika, after receiving such information
from her father, met Rathore the very next
day in his office (in his home garrage) on 121"
of August, i.e. Sunday, where she was

accompanied by her friend Aradhana

* Vipul Jaiswal, LLM, Rashtriya Raksha University, vipulneil@gmail.com
22SPS Rathore Vs CBI & Anr [2010] Criminal Appeal No 2126 Of [2010]

BIbid
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Prakash. Aradhana was sent immediately to
look out for the Tennis Coach Mr. Thomas
and to bring him into the office with her.

e As she came back, without the coach, as
he refused to come immediately because of
some other work at hand, she i.e. Aradhana
saw that Rathore had grabbed her hands and
hips from both of his hands and had pushed
his body onto her body. Seeing Aradhana, he
rebuked and fell on his chair, while Aradhana
ran out.

e Ruchika and Aradhana keeping in mind
the powerful position that Mr. Rathore holds,
decided to not report of the incident to their
parents/families and went to practice and
play tennis at a different time i.e. at around
4:30 in the evening. At about, 6:30pm,
Paltoo(the ball boy) arrived and said that the
accused-defendant had asked for Ruchika in
his office, which she didn’t comply with,
after which they decided to reveal the
incident to their parents.

e Parents then documented a notice against
SPS Rathore and sent copies of the same to
higher specialists, after which Home Minister
delegated Mr. RR Singh to examine the
report of the case, based on which a case was
recorded on 3' of September, 1990.

e Ruchika on 28" of December, 1993
ended her life after consuming poison and as
a result left this world on 29" of December,
1993.

e On 21% of August of 1998, the High
Court requested the director of Police to

handover the examination to CBI, where it
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shall be led by an official not below the rank
of DIG. This was explored & examined
thoroughly, and the accused was found to be
blameworthy with 6 months of imprisonment
a d 1000 Rupees of fine.

e Further on 12" of January, 2010 the
prosecution and accused filed an appeal in
the Chandigarh High Court for revision of
the sentence, where the claim of the accused
was denied and declined meanwhile the
request of prosecution was recognized and
the sentence was improved to 1.5 years of
imprisonment,  while  fine  remained
unchanged.

e The accused filed a revision appeal in
front of the Hon’ble Supreme Court where
too, he was declared as a convict under
Section-354 of the Indian Penal Code, known
as IPC, but reduced his term of imprisonment
of 18 months to approximately 6 months. The
apex court further taking it as an exceptional
case considering his age to be a factor,
believed that he had served his sentence and

set him free.
Issues:

e Admissibility of the previous statements
under Section-157 of the Indian Evidence
Act?

e Whether the act committed by the
accused falls under the definition of Section-
354 of the Indian Penal Code?

e Validity & importance of the hand
writing expert’s opinion as an evidence under

Section-45(c) of the Indian Evidence Act?




YEAR: 2022

Volume 1 Issue 1

ISSN: 2583-543

e To analyse the possibility of the presence
of an ulterior motive by authorities while
investigating the case.

e Why was the case of Abetment of Suicide
not made and as to why charges under
Section-306 of the Indian Penal Code not

framed?

Arguments:

A) On behalf of the Appellant:

e |t was argued on behalf of the appellant
that the office of HLTA, in the garage of the
appellant’s residence, at the time of the
incident in question was crowded with a
number of people including construction
workers and it would have been impossible
for the appellant to even attempt at doing any
such action because it would have been easily
been noticed by someone around the office.
It was also contended that the allegations
made by the complainants were false and that
there were ulterior motives of higher-level
officers behind accusing the appellant of
those allegations.

e It was further contended that the
appellant-accused did not visit the house of
SC Girhotra(Father), nor did he ask for an
audience with Ruchika in the HLTA office.
e It was argued on behalf of the appellant
that the memorandum submitted to the Home
Secretary had been drafted after going
through long and thorough consideration and
deliberation along with some high-level
officers of the state and the names of the

children in the memorandum said to be
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accompanying Ms. Ruchika at the time of the
incident were not mentioned. The name of
Ms. Aradhana was later on added as ‘Sathi
Khiladi’ which was entered for the purpose
of using the eye witness of choice by the
complainants.

e |t was also argued that the memorandum
could not be relied upon as the signature of
Ruchika was alleged to be fake and that the
memorandum only mentioned misbehavior
on part of the accused which did not amount
to the offense under Section 354 of the IPC.

e It was further argued that the police
station of Sector 6, Panchkula was only 300
yards from the tennis court and even close to
the house of SC Girhotra yet, no complaint
was filed by Ms. Ruchika or Ms. Aradhana or
any of the parents of both the children. This
resulted in manipulations in the stories of the
complainants.

e It was also contended by the learned
counsel of SPS Rathore that the appellant-
accused was the Director of BBMB and so,
did not fall under the administrative control
of the Government of Haryana, thus Shri
R.R. Singh had no jurisdiction over his case.
e It was also argued on behalf of the
appellant that there was rivalry between the
two tennis associations- the one headed by
the appellant i.e., HLTA, and the later by the
IAS Lobby and headed by Shri B.S. Ojha as
its president and this rivalry was the reason
that the IAS lobby had colluded with Shri
Anand Prakash, father of Aradhana against
the appellant-accused. It was contended that
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for this reason that Shri R.R. Singh had been
instructed by Shri B.S. Ojha and that they had
organized the drafting of the memorandum so
submitted to the Home Secretary.

e |t was also argued that the key witnesses
in the case which are, the coach KK Thomas
and the ball picker Paltoo had not been
questioned by the prosecution who were
allegedly present at the time of the incident
on 12.08.1990.

e Finally, it was contended on behalf of
the appellant that the case presented by the
prosecution was false and that the appellant
deserved to be acquitted of all the charges.
B) Arguments on behalf of the CBI:

e The learned counsel of the CBI argued
that the occurrence of the incident was
proved by the testimony of Ms. Aradhana
which remained unaltered and consistent till
the end and hence the contention on behalf of
the accused in relation to the evidence was It
was also testified by Shri SC Girhotra that the
appellant had visited their
11.08.1990 and asked for a meeting with Ms.
Ruchika the next day and the fact that Ms.
Aradhana stated that both Ruchika and her

went to the appellant accused’s office

house on

corroborated the statement given by SC
Girhotra.

e The learned counsel of the CBI also
argued that with respect to the contention on
behalf of the appellant with regard to the
signature on the memorandum, the evidence
of the handwriting expert could not be

considered as conclusive proof, and since the
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best individual to prove the genuineness of
the signature, Ms. Ruchika herself, could not
be present as she was deceased, the next best
evidence would be the witnesses who were
present at the time of the signing, so Ms.
Aradhana, Ms. Madhu Prakash was direct
evidence.

e The learned counsel, with respect to the
contention on behalf of the appellant in
regard to the manipulation involved while
drafting the memorandum, stated that the
contents of the memorandum simply give a
sequence of the occurrence of events and had
there been any manipulation or involvement
by the
memorandum would have included evidence
like an FIR,
showed

police officials present, the

and proofs rather, the
memorandum  only people’s
resentment against the alleged act. It was also
pointed out by the learned counsel that the
appellant was a high-ranking police officer,
behind  the

complainants first approaching the Home

which  was the reason
Secretary rather than filing a complaint in the
police station. Ms. Aradhana’s name was not
included in order to avoid her being
harassed?.

e The council on behalf of the CBI also
mentioned that since the State Government
had ordered Shri R.R. Singh to enquire with
respect to the allegations against SPS
Rathore, he was legally competent to
investigate.

e With respect to the contention on behalf

of the appellant regarding the rivalry between
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HLTA and HTA and the credibility of Shri
Anand Prakash and Shri SC Girhotra, the
learned counsel argued that this had no effect
on the case in discussion and that the
prosecution has made a case for conviction of
the appellant-accused under Section 354 of
the Indian Penal Code, 1860.

Judgment/Ratio Decidendi:

e The court under the Chief Magistrate
found the applicant charged with IPC U/S
354 guilty and sentenced him to 6 months
imprisonment and a fine of 1,000 rupees.

e After the prosecutor filed an appeal to
increase the penalty for IPC U/S 354 crimes,
the additional session judge increased it to

1.5 years in prison with the same fine.

e The Supreme Court
former DGP

conviction in Ruchika’s molestation case but

upheld  the

Haryana S.Rathore’s?

reduced his 18-month prison sentence by
approximately 6 months.

e He was detained, which was an
exceptional case because of the age factor
taking into consideration his advanced age,
and for better justice, the Supreme Court
reduced the applicant’s sentence to the time

he has already lived.

Conclusion & Analysis:

24

https://www.lawyersclubindia.com/judiciary/sps-
rathore-vs-cbi-anr-criminal-appeal-no-2126-of-
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This case very clearly shows the inadequacy
of the Indian judiciary system and can be
referred to as a true example of the same, as
it stands failed the Indian Constitution to the
status which it holds which is of the
Grundnorm, along with the penal laws of the

state.

In this case the Supreme Court upheld the
conviction of the defendant applicant, the
statement by the lawyer representing the
applicant regarding R. Singh’s jurisdiction,
the authenticity of Ms. Ruchika’s signature in
the memorandum, and the addition of Ms.
Anuradha’s signature. The
HLTA and HTA and the
participation and manipulation of the police

competition

between

in drafting the memorandum was discussed

by the higher court at the time of sentencing.

After fighting for justice for nearly 20 years
and about 400 hours, the defendant was
sentenced to six months imprisonment by the
Supreme Justice of the Peace, even though
the trial judge extended the sentence by one
year, and the defendant was released on bail
for six months. He was released immediately
after a month. Ms. Ruchika committed
suicide after becoming a victim of social

persecution.

The applicant could have accepted the fact
that the defendant was eventually convicted

of the crimes stipulated in under 354 of the

2010-the-accused-was-convicted-guilty-of-
molestation-of-a-girl-who-later-committed-
suicide-but-his-sentence-was-reduced-5254.asp
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IPC. This is by no means giving them a
reason to fight the corruption system for
many years. Being manipulated and abused
by high-ranking officials led to the death of a
girl who was bullied, seeing her family and
friends being bullied enough to commit
suicide. But does old age give freedom to
criminals who commit heinous murders,
abuse of power, and offenders? This case
literally failed to deliver justice to a young
woman of the country who could have served

her nation.

Moreover, private organisations should be
given the opportunity to conduct their own
Research and Development in this field. This
will give a two-fold advantage to the Space
Sector, as firstly, the ease with which the
resources and

private sector can tap
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technology will enhance and speed up
innovation, and secondly, the profit making
goal of the private sector will also pave the
way for low cost yet highly effective
innovations. Although this has been the case
with the space missions carried out by the
Indian Space Research  Organisation,
however that was done for want of financial
resources and not with a profit-making

strategy.

It is a long and tedious journey for India to
reach the level of developed countries when
it comes to ‘Space Laws’, requiring a lot of
political will and a passion for Science.
However, the seed of these have been sown
and the winds of change have started blowing

for India.
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ARISTOTELIAN CONCEPT OF ETHICS

Gauri Kaushik”

Abstract

This article presents the idea of Aristotle
on ethics and state, and in this paper
Aristotle criticizing the idea of utopia or
ideal state by Plato but he did not object to
thinking about the best possible state.
Aristotle contended that Polity is the most
stable and most moderate. It has been
formed by a gradual process of evolution
and is thus stable. Stability of a polis can
be determined by a number of factors
which may include the population of the
polis, size and location of the polis,
character of its citizens, different classes
that exists in the polis and the education.
Aristotle did not like extreme thinking and
he believed in going by a middle way.
Aristotle called this middle way- The
Golden Mean. He asserted that “The most
desirable life is the life of virtue
sufficiently  supported by material
resources to participate in the actions that
virtue requires” For Aristotle, the
principle of equality requires that people
who have similar circumstances should be

treated equally and others in a different

* Gauri Kaushik, Alliance School of Law,

manner. For Aristotle, the ideal form of
constitution is ‘Aristocracy’ and the best
suitable alternative could be ‘Polity’
which is an ideal form of democracy in
which all the people are assumed to be
virtuous. In his view, to rule a polis is also
a job like any other job and hence, it
should be performed by the ones who
actually possess the required knowledge,
skill and virtue and are best fitted to rule.
Happiness which Aristotle referred to as
‘Eudaimonia’ is the highest or the chief
good and all the human activity is directed

towards achieving it.

Keywords:  Aristocracy, Eudaimonia,

virtuous, Golden Mean
Introduction

Aristotle was born in 384 BCE in Stagira.
His father, nicomachus, died when
Aristotle was a child. In 367, when
Aristotle was seventeen, Aristotle’s uncle,
sent him to Athens to study at Plato’s
Academy. He lived there, first as a pupil
and then as an associate. For the next

twenty years. He had known as father of

Alliance University, Bangalore, kaushiklawyerg@gmail.com
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political science. He joined Academy at
the age of 17. He traveled and researched
various political systems. Aristotle is a
famous figure in ancient Greek
philosophy = who made important
contribution logic, criticism, physics,
biology, philosophy, mathematics, ethic
and political. After death of Plato he left
the academy. Latter Aristotle was teacher
of Alexander. He established Institute
lyceum with the help of Alexander.
Aristotle unlike Plato was not idealistic
rather than he was realistic because Plato
was believe “what should be” But
Aristotle  believed that “what is
happening” he edited Aristotle’s book
which come to be known as nicomachean
was given to the ethics in honor of either.
Aristotle son or his father both of whom
were named Nicomachus it is possible that
Nicomachus younger excited the ethics

after his father death.

This paper centers around the
viewpoints transcended morals. This
paper additionally looks at morals and
ethics, the ethical hypothesis of
Aristotle, similar to that of Plato,
centers around ideals, suggesting the
righteous lifestyle by its connection to
bliss. ... Aristotle opens the primary
book of the Nicomachean Ethics by
placing somebody incomparable great
as the point of human activities,

examinations, and artworks.
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The Nicomachean Ethics progresses a
comprehension of morals known as
ethicalness morals due to its substantial
dependence on the idea of excellence.
The word we decipher as righteousness
is aréte, and it could similarly be
interpreted as "greatness." Something
has aréte on the off chance that it plays
out its capacity well. A decent
horseman, for instance, has the aréte of
being acceptable at dealing with ponies,
and a decent blade has the aréte of
sharpness. For the Greeks, moral
prudence isn't basically unique in
relation to these different sorts of

greatness.

The Greeks don't have an unmistakable
idea of ethical quality as we do, which
conveys relationship of sacredness or
obligation. Moral righteousness is just a
question of performing admirably in the
capacity of being human. For the
Greeks, the inspiration for being
acceptable isn't situated in a celestial
official or a bunch of good customs but
instead in the very sort of seeking out
greatness that may make a competitor
train hard. The Greek word ethos, from
which we determine the word morals, in
a real sense signifies "character," and
Aristotle's objective is to portray what
characteristics comprise a  great

character.
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Pre-Enlightenment Ethics:

Aristotle’s approach comes from the
interest. The interest represents the current
ethics That we are utilizing in our reality.
Aristotle, in contrast to Plato, zeroed in his
conversation on morals by Applying tests
of the genuine locally. Besides, Aristotle
accentuated the Role of temperance and
gave a few models. Aristotle felt that
ideals ought to be the principle objective
in having a decent life, and that youngsters
ought to be instructed to act high-
mindedly. Besides, both Aristotle and
Plato zeroed in on "goodness ethicists."
Virtue has additionally meaning since we
can apply in our life as opposed to act in a
decent way. As I appreciate "morals," I
consider truth respect, consenting to the
convention that should be clung to.
People's Excellencies become "moral"
when ethics are applied (the Greek word
ethos suggests the character) which should
be a bit of our day-by-day practice in our

step-by-step lives.

Aristotelian Idea of Equality and

Justice

Aristotle discussed about the link between
the concept of justice and the concept of
equality. According to Aristotle, there
exists two types of equality. One being
‘Proportional’ equality and the other being
the ‘Arithmetic’ equality. The concept of
‘Proportional’ equality believes in the idea

that equals should be treated equally if
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they. Unequal should be treated in a
different way. As per Aristotle, according
to the concept of ‘Proportional’ equality,
even though people are treated differently
but it could be rightfully claimed that they
have been treated justly. On the other
hand, the idea of ‘Arithmetic’ equality
already assumes that ‘persons involved
are as a matter of fact equal and that their
circumstances are as a matter of fact
relevantly similar’. In this case, only when
everybody are treated as equal in a staunch
manner, then justice can be claimed

legitimately.

In ‘Nichomachean FEthics’ Aristotle
discussed about two areas of justice which
includes  ‘Rectificatory’ justice and
‘distributive ‘justice. The concept of
‘Rectificatory’ justice believes that people
should be treated according to the notion
of Arithmetic equality which means it
already assumes that people are equal and
their circumstances are also similar. As per
this concept of justice all the actions like
theft, robbery, and murder are wrong. The
law is expected to undo any wrong done."
Rectificatory justice concerns the righting
of wrongs. Wrongdoers must be
compelled to compensate their victims for
losses. The right rule for rectificatory

justice is to restore things in so far as
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possible to the pre-injustice state?®”. The
concept of ‘Distributive’ justice on the
other hand believes that there exists some
‘good” which needs to be distributed
among some people and that there should
be some ‘standard’ of distribution. The
‘degree of possession and non-possession’
is regarded as a measure to determine who
all should receive more ‘good’ and others
less. Aristotle can be seen confused
between whether these persons having
‘degree of possession or non-possessions’
are a specific polis’s?® citizens or
‘citizenship’ itself needs to be distributed
as a ‘good’ among these citizens. This
notion of justice discusses about the
‘relationship  that  exists  between

individual citizens of a polis and the polis

as a whole’

Aristotle in his views gave larger
importance  to  the concept of
‘Proportional’ equality and ‘Distributive’
justice. He did not believe that all the
human beings are equal and have similar
circumstances. Every human being did not
possess a natural right to be treated in an

equal way.?’ He believed in the idea of

‘Like should be treated alike’. Thus, as a

2 Brick houses Thomas C, Aristotle on corrective
justice ‘The journal of ethics’ [2014] P.188

%Ppolis refers to a city state in ancient Greece.

27 Kelly, avid Boucher and Paul: political thinker
from socrator to present (oxford university press

2017)70
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result of his thinking, he supported

slavery.
Aristotle On Eudaimonia:

Aristotle's methodology?® comes from the
interest speaks to the current morals That
we are utilizing in our reality. Aristotle, in
contrast to Plato, zeroed in his
conversation on morals by Applying
examinations of the genuine in the
network. In addition, Aristotle stressed the
Role of excellence and gave a few models.
Aristotle felt that excellence ought to be
the primary objective in having a decent
life, and that kids ought to be educated to

act temperately.

Moreover, both Aristotle and Plato zeroed
in on "prudence ethicists." Virtue has
additionally meaning since we can apply
in our life instead of act in a decent way?°.
As I comprehend "temperance," I consider
truth regard, complying with the rule that
everyone must follow. Individuals'
excellencies become "moral" when morals
are applied (the Greek word ethos alludes
to the character) which ought to be a piece
of our daily schedule in our everyday

lives.

29

113

Capuccino, Chamberla Happiness and

Aristotle's Definition of" Eudaimonia"

Philisophical Tropics[2013] p.3
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Ethics and Virtue

Righteousness morals are a way of
thinking created by Aristotle and other
antiquated Greeks. It is the mission to
comprehend and carry on with a daily
existence of good character. This
character-based way to deal with
profound quality accepts that we obtain
ethicalness  through training. By
working on being straightforward,
fearless, just, and liberal30, etc., an
individual builds up a noteworthy and
good character. As indicated by
Aristotle, by sharpening righteous
propensities, individuals will probably
settle on the correct decision when
confronted with moral difficulties31
.The human species is the most youthful
one among living primates. Its
encephalic adaptation separates it from
any  remaining living  species,
particularly because of the presence of
language and of consistent applied idea.
Notwithstanding, more prominent than
all the signs of humankind are the
require to put its life inside a finalistic
plan and the limit of decision which
drives it to the definition and
presumption of qualities. Thus, human

existence is a moral life; the "moral

3 Chung, Paul S, Interpretation and Ethics of
Virtue: “Aristotle Revisited” [2012] 77-84.
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framework" is characterized as an
arrangement of qualities that we call
"moral standards". Although a moral
framework is initially established on the
hereditary code, it can't be decreased to
an organic premise since it is
additionally a bunch of answers to all
the inquiries formed by Man during his
anthropological history. Human conduct
has, past its objective segments, silly
ones, and those significantly more
intricate having a place with the
affectional, nostalgic and expressive
circles. The presence of morals speaks
to the reasonable part; in this way the
moral way turns into the principle way
to finish the presumption of idealistic
conduct which is the "realization of
moral conduct”. Righteousness, viewed
as the "boost of good", ends up being the
pragmatic  satisfaction of morals.
Virtuous  behavior,  unexpectedly,
doesn't just follow moral standards
however it sets great itself as its
definitive  objective,  subsequently
making prudence the most complete
articulation of the moral capacity

commonplace of the human species.

3John Maragos, Nikos Astroulakis” Journal of
Economic Issues, Papers from the [2010], Vol. 44,
No. 2, pp. 551-558
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The Good Man and The Good for Man
in Aristotle Ethics

It is infamous that Aristotle gives two
particular and apparently hostile forms of
man’s eudaimonia in the nicomachean
morals. These offer Conflicting account of
what the golden ought to do, yet in
addition of what it is Acceptable. Plato
accepted that a man could just turn out to
be acceptable by knowing reality, and he
was unable to know reality without being
acceptable®®. This shows to be to some
degree a dumbfounding contention. Then
again, Aristotle had an alternate
hypothesis with respect to the decency of
man. Aristotle asserted that the great man
was the standard and the proportion of
moral truth. Relating to Aristotle's
definitions, in this exposition I will clarify
the significance of the past assertion. I will
at that point evaluate it from an inside
view and difference that by studying it
from another view. As morals has created
and changed throughout the long term,
Aristotle's idea of the great man can be
adjusted to accommodate our cutting-edge
society. While Excellencies also require
being appropriately inspired to act well. |
examine a few cases that indicate to show
the alleged persuasive contrast by causing
us to notice the varying instincts we have

about excellencies and  aptitudes.

32 Wilkes KV “The Good Man and the Good for
Man in Aristotle's Ethics” (1978) Vol 87, 553
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Notwithstanding, this putative contrast
among ideals and aptitude vanishes when
we switch our concentration in the
expertise models from the exhibition to
the entertainer. The closures of training
can be utilized to pass judgment on the
skillfulness of a presentation, yet in
addition the persuasive responsibility of
the entertainer. Being ethical requires both
acting admirably and being appropriately
persuaded to do as such, which can be
caught by survey ideals as the ethical
subset of abilities. In asserting this,
however, I oppose the possibility that
there is no component in ideals that isn't
found in different aptitudes. Prudence
requires being basically insightful about
how practices fit into an origination of
easy street, however different abilities
don't. I further contend that this distinction
doesn't sabotage the ‘'excellence as
aptitude' postulation, as it's the association
among ethics and profound quality that

requires pragmatic insight.
Aristotle Theory of Golden Mean:

Basically, Aristotle explain his golden
mean theory in his book and he develops
the most important virtue of the “golden
mean”. And he explained different forms
of virtue and uses and appealing definition

of happiness. The idea of Aristotle's
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hypothesis of brilliant mean is spoken to
in his work called Nicomachean Morals,
in which Aristotle clarifies the root, nature
and improvement of ethics which are
fundamental for accomplishing a
definitive objective, satisfaction®®, which
should be wanted for itself. It should not
be mistaken for lewd or material delights,
despite the fact that there are numerous
individuals who believe this to be genuine
joy, since they are the most fundamental
type of joys. It is a lifestyle that empowers
us to live as per our temperament, to
improve our character, to all the more
likely arrangement with the inescapable
difficulties of life and to make progress
toward the benefit of the entire, not simply

of the person.

Aristotle's morals are emphatically
teleological, functional, which implies
that it ought to be the activity that prompts
the acknowledgment of the benefit of the
individual just as the entirety. This end is
acknowledged through persistent acting as
per ideals which, similar to joy, should be
wanted for themselves, not for the
momentary joys that can be gotten from
them. It is not necessarily the case that
bliss is drained of joys, yet that joys are a
characteristic impact, not the reason. To

act ethically, we should initially procure

3 Rivera John, Finding Aristotle's Golden

Mean:“Social Justice and Academic Excellence”

The Journal of Education [2005] 79.
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temperance, by parental childhood,
experience and reason. It is critical to
build up specific standards in the
beginning phases of life, for this will
significantly influence the later life.
Aristotle's morals is focused at an
individual's character, on the grounds that
by improving it, we additionally improve
our temperance. An individual should
have information, he should pick ideals
for the wellbeing of their own and his
exercises should begin from a firm and
unshakeable character, which speaks to
the conditions for having excellencies. In
the event that we carry on like this, our
bliss will impact others too, and will

improve their characters.

The brilliant mean speaks to a harmony
between  boundaries, for example
indecencies. For instance, fortitude is the
center between one extraordinary of
inadequacy® and the other outrageous of
abundance (foolishness). A defeatist
would be a fighter who escapes from the
war zone and a crazy hero would charge at
fifty aggressors. This doesn't imply that
the brilliant mean is the specific
arithmetical center between boundaries,
yet that the center relies upon the
circumstance. There is no widespread

center that would apply to each
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circumstance. Aristotle stated, "It's
anything but difficult to be irate, however
to resent the correct time, for the correct
explanation, at the perfect individual and
in the correct power should really be
splendid." Due to the trouble the
equilibrium in specific circumstances can
speak to, steady good improvement of the
character is critical for remembering it.
This, nonetheless, doesn't suggest that
Aristotle maintained good relativism since
he recorded certain feelings and activities
(disdain, begrudge, desire, robbery,
murder) as never right, paying little mind
to the current circumstance. The brilliant
mean applies just for ethics, not
indecencies. In some moral frameworks,
nonetheless, murder can be advocated in
specific circumstances, such as self-

preservation.

One of the two biggest rationalists in
history maintained a fair and idealistic
lifestyle for accomplishing bliss. The
significance of the brilliant mean is that its
re-attests the equilibrium required
throughout everyday life. It stays
confounding how this old intelligence,
known before Aristotle once again
introduced it, (it is available in the legend
of Icarus, in a Doryc saying cut in the front
of the sanctuary at Delphi: "Nothing in
Abundance," in the lessons of Pythagoras,
Socrates and Plato) can be so failed to
remember and dismissed in the advanced

society. The present current man as a rule
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capitulates in the outrageous of
overabundance, which can be found in the
wild aggregation of material abundance,
food, liquor, drugs, yet he can slip into
lack also, as insufficient regard for
schooling, sound game exercises,
scholarly pursuits, and so forth Since
Aristotle was keen on the concentrating of
nature, he, similar to any extraordinary
individual, immediately understood the
significance of equilibrium in nature and
the huge impact it has on keeping up such
countless types of life in nature going.
Since individuals are from nature, which
gives them life, isn't it sensible to presume
that people ought to likewise maintain the
equilibrium, much the same as nature?
The issue is that by far most of individuals
are reluctant to concede that they are not
at the highest point of nature, simply a
piece of it. The purpose behind this are the
constraints of human discernment, which
can't get a handle on the mind-boggling
ways that nature, that inconceivably
complicated and more noteworthy
framework, works, so they dread it since
they don't completely get it. That is the
reason individuals concoct god who is
fundamentally worried about them, since
it is their self-importance and pride that
propels their urgent need of needing to be
the focal point of everything, needing to
know it all, or if nothing else imagine so.
They clarify away demise, torment,

enduring, subsequently looting their lives
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of its normal perspectives, transforming it
into a bus stop to paradise, where they
simply continue hanging tight and sitting

tight for a ride, while sitting idle.

The individuals in present day culture
need to beat their pride and presumption
and look in nature for direction, since we
as a whole rely upon it. Gazing into the
sky and envisioning ourselves in paradise
won't achieve anything; it is better rather
to acknowledge our part on the planet and
like the magnificence of life, and demise,
which offers significance to it. We needn't
bother with "new" and '"reformist"
lifestyles when the old shrewdness of the
world's most noteworthy scholars is
before us, failed to remember in the dusty
racks in some disintegrating library. The
equilibrium, the brilliant mean of which
Aristotle discussed should be perceived as
valuable and significant, all things

considered in nature itself.
CONCLUSION

Aristotle zeroed in his work on the idea of
morals. In the morals of those scholars,
there is a cozy relationship among the
character ideals and the Importance of the
possibility of good. During his work, he
moved talked about inside and out on the
subjects of morals, science and
governmental issues. All logicians are
solid devotees to morals and how it is a
significant component for our general

public. Ethics in instruction are
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additionally one of the fundamental
components for accomplishment in the
public eye, notwithstanding, in the current
days, morals, good and genuineness ought
not be isolated from one another. As per
Aristotle "ethicalness is a mastered thing
through steady practice that starts at a
youthful age". Along these lines, morals,
moral Excellencies, genuineness,
obligation, and regard for others are the
fundamental objectives that should any
schooling framework should try to fortify
in their as indicated by Aristotle the
righteousness is of auxiliary nature of
character. It is a propensity for decision.
It's anything but a simple propensity yet
propensity for decision. Decision as
indicated by Aristotle is the intentional
longing of things in our capacity after
thought of them by the insight. It is for the
most part expected that an actually
satisfaction for man and the great is gotten
from the sort of life he leads. There are
three fundamental sorts of life. The
existence drove by the majority of men, in
which satisfaction (the great) is related to
erotic joy. This is profane and uncovers a
submissive, savage mindset, minimal

better than that of the beast creatures.

The life of the developed and men of
issues, in which satisfaction is related to
respect (accomplished through political
action). This is too shallow a view, for
honor is subject to the individuals who

give it, not on the individuals who get it,




YEAR: 2022

Volume 1 Issue 1

ISSN: 2583-543

though the great is something individual
that can't be removed or given. Besides,
men try to be respected for their
ethicalness or greatness, and this clarifies
that goodness and greatness are better than
honor. Indeed, even greatness is a
blemished end, however, since such
goodness is viable with inertia, enduring,
and adversity (e.g., one can have
excellence while sleeping, can have it yet
not exercise it, can be ethical yet endure
misfortune or cruel treatment) and in any
of these cases the holder of uprightness
can't be called cheerful. There remains the
insightful life, which is the wellspring of
genuine bliss, however conversation of
this will be saved until some other time. It
ought to likewise be called attention to
that the life of the finance manager,
committed to looking for abundance, is
restricted by numerous requirements and
that riches, while valuable, isn't an end in
itself. Appropriately utilized, abundance is
a way to something different, and in this
manner isn't in itself the wellspring of
bliss. All information, action, and decision
is coordinated toward some great. The
point of governmental issues (i.e., the
most noteworthy great achievable by
activity) is by and large called "joy." All
individuals concur on giving it this name,
yet there is a lot of contradiction with
respect to its definition. Indeed, even a
similar man may characterize satisfaction

distinctively at various occasions (e.g., the
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wiped-out man characterizes it as great
wellbeing, the helpless man characterizes
it as flourishing). The mass of men believe
that bliss comes from sexy joy, material
prosperity, and noteworthy  status.
Logicians of the Non-romantic school
affirm that there is a theoretical, total great
from which all of explicit products are
determined, and that this is the wellspring
of joy. There are numerous different
perspectives. An itemized assessment of
all conclusions on the idea of satisfaction
would be silly, and we should focus our
endeavors on those which are most in
proof or most appear to be founded on
acceptable sense. With respect to the
strategy for this assessment, it is essential
to take note of the distinction between
contentions which continue from basic
standards (deductive contentions) and
contentions which pave the way to central
standards (inductive contentions). In the
investigation of morals, we should utilize
the inductive methodology. We start with
that which is known, all the more
explicitly, that which is known to us, and
continue from this to more extensive
explanations and attention to the major
standard, or great. In this manner, to be an
able understudy of what is correct and just
— morals — it is important to have a decent
good childhood. In morals we start with
the reality. On the off chance that there is
adequate motivation to acknowledge it

thusly, there is no compelling reason to
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decide why it should be along these lines, legitimate good preparing, it is difficult to
for the premise of our comprehension of get a handle on the first principal.

morals is relative, not supreme. Without
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Abstract

Inborn People groups are irritated
segregated and marginalized against the
lawful framework taking off them
powerless to manhandle and viciousness.
Innate societies, conventions and values
are to be secured and are recognized
broadly and universally around the globe.
Different endeavours are being made in
making their lives serene after history of
long and cruel sufferings. In this
investigate we are getting to talk about
different laws and settlements made for
ensuring human rights of inborn people
groups and whether they are being
actualized to alter the declining

circumstance.

Keywords: ¢

Tribal Rights, Human Rights, Indigenous
Rights, UDHR, Universal Declaration of
Human Rights,

International Labour Organization,
World Bank, Indigenous People,

Indigenous and Tribal Populations
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Convention, 1957, Indigenous and Tribal
Peoples Convention, 1989,

Indigenous Culture, The Kadar Case
study, Peru Case study, the sengwer

indigenous peoples- a case study,

Dakota access pipeline- a case study,

Transgenerational trauma

Introduction

Inborn people groups are people groups
who self-identify themselves as innate
individuals having solid association to
regions and nearby natural resources,
particular social, financial or political
frameworks,  unmistakable  dialect,
societies and convictions, marginalized

and separated against by the state.

Indigenous people groups commonly are
also known as First Peoples, Native
Peoples, or Aboriginal Peoples. Specific
terms are used in some countries such as

Adivasis (India) or Janajatis (Nepal).

Inborn People groups have a special
relationship with the land on which they

have lived for eras, sometimes for tens of
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thousands of years. They have pivotal
information almost how to oversee
normal assets reasonably and act as
gatekeepers or overseers of the land for
another era. Losing their land implies a

misfortune of identity.

In India, 705 ethnic bunches are
informed as Planned Tribes (STs)
spread over 30 States or Union
Regions considered to be India’s
innate people groups. As per 2011
census, with a populace of 104.3
million, they contain 8.6% of the
whole populace of India — nearly 90%
of them living in rustic ranges.
Numerous more ethnic bunches would
qualify for Planned Tribe status but are

not formally recognized.

India has a few laws and sacred
arrangements, such as the Fifth Plan
for territory India and the 6th Plan for
certain ranges of north-east India
which recognize innate peoples’ rights

to arrive and self-governance.

The Declaration made by the United
Nation got to be a standard for the
estimation of the assurance of inborn
rights beneath the national and
worldwide system. It calls for valuable
course of action to advance the rights
of innate people groups, to conclusion
persecution and all shapes of

segregation. It moreover gifts rights to
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preserve their social, financial and
social rights. The Scheduled Tribe has
been given uncommon assurance
beneath the Structure of India which
has much affiliation with the authentic
reality. When it comes to the assurance
of the tribes and their arrive right, it
has been given extraordinary emphasis
in Indian law, because it plays an
imperative part for the survival and

keeping up their particular ident

Rights
Rights of Indigenous People in India:

India has several constitutional laws
which recognize indigenous people and

their rights are as follows:

Protection of Economic and Political
Rights: Article 244! deals with the
organization of Scheduled Zone and Tribal
Zone to secure their financial rights.
Article 275 enables parliament to create
extraordinary awards given to the state
which embraces the plot of improvement
for the reason of advancing the welfare of
Scheduled Tribes. Article 244, A330%,
A334!, A371! and A164 (1)' secures
political rights of the Tribal. A164 (1)
which empowers the state to set up the
extraordinary service for the scheduled
tribes within the state like Chandigarh,
Madhya Pradesh and Orissa. Fifth and
Sixth Schedule guarantees appropriate
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control and organization of Scheduled
Tribes and their areas.

National Commission for Scheduled
Tribe: This commission was shaped
through Constitution (89th Alteration)
Act, 2003. It

Chairperson  and

comprises of Vice
three  full-time
Individuals (counting one female Part).
The term of all the Individuals of the
Commission is three a long time from the
date of presumption of charge. The
obligation of this commission is to ask
into complaints with regard to hardship
of their rights conjointly to defend them.
They moreover screen all their matter
beneath structure or any other law. The
commission too takes part in prompting
of ST’s

additionally to assess their advancement

within the advancement

progress.
Supreme Court and High Court case:

In the case of M C Valsala vs. State of
Kerala® a rule was strike down by the
Supreme Court. The rule states that on
the off chance that any children goes for
inter caste marriage and in case any of
the parent have a place to SC or ST
category can claim for any reservation
benefits but for that they ought to appear
that the person is disabled and distraught
on being born as part of SC/ST family. In
the case of State of Madras vs.
Champakam Dorairajan' a government

arrangement held invalid and void so as

Visit on: plreview.net

40

to assist the backward classes. In
conjunction with this a clause 4 was
moreover included within the Article 15
so that state can make extraordinary
arrangement for the progression of
socially and instructively in reverse

classes.

2.2. RIGHTS OF INDIGENOUS
PEOPLE UNDER INTERNATIONAL
LAW:

Innate individuals were the primary
individuals of our country that’s why it
was exceptionally critical to secure their
rights. There are between 370 and 500
million Indigenous Peoples worldwide,
in over 90 countries® . These bunches are
exceptionally different but there are
common issues that influence Inborn
individuals all inclusive. Over numerous
years the world begun to perceive their
significance and after that numerous

organizations characterize their rights.

2.2.1. International Labour Organization
on the rights of Indigenous People

ILO received to begin with worldwide
instrument to recognize the rights of
innate individuals in 1957. First of all,
the ILO Convention No. 107! was
received and its point was to stay the
individuals

integration of  innate

conjointly given certain defensive
measures for inborn individuals. But this

tradition was need of any reference to the
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self-identification so after a two-year
amendment handle ILO Convention No.
1691  was received in Geneva. The
reason of which was to regard the wishes
and the personality of the inborn
individuals. A few of the imperative
highlights of the convention are as taken

after:

Protection of cultural, social and
integrity values: Concurring to the
Article 5% of the convention social,
cultural and otherworldly values of the
innate individuals ought to be secured.
Their practices and values ought to be
regarded.

Duties of the Government: Agreeing to
the Article 6(1)! of the convention
government ought to make beyond any
doubt that the innate individuals can
unreservedly take part and can too be
portion of authoritative choices. These
individuals ought to be made a difference
in their improvement

Right to retain customs: Agreeing to the
Article 8(1)! national laws and the
directions ought to be in concerned with
the traditions of innate individuals. They
moreover have right to hold their
traditions and values. Agreeing to Article
13(1)} whereas applying the
arrangements of the structure their social
values and traditions ought to be

regarded.
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Right to Decide: Innate individuals have
all right to choose their needs of life and

how they need to live their life.

2.2.2. United Nation Declaration on the
Rights of Indigenous peoples

The UDHR is a worldwide instrument
passed by the United Nation in 2007. It
characterizes the rights of inborn
individuals counting their rights to
culture,  personality, dialect and
numerous more. It makes a difference to
anticipate any separation against them
conjointly offer assistance them to seek
after their possess vision of financial and
social improvement. A few of the major
standards of the announcement are as

takes after:

Fundamental  Rights with no
Discrimination: Article 1! of the
statement gives that innate individual are
entitled to appreciate each crucial right
and concurring to the Article 2* they have
right to free from separation against them.
Cultural Rights: Agreeing to the Article
7! they have right to free from any acts
of savagery or genocide additionally
have right to live gently. They also have
right to preserve and fortify their social
rights with free from devastation of their
culture.
Self-Determination Right: This is often
one of the critical standards since the
inborn individuals have ceaselessly

battled for this right. Article 3! gives the
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innate individuals the proper to self-
determination. By this right they can
decide their political status and can
moreover seek after for the improvement
of their culture.

Rights to use land, territories and other
natural resources: They have right to
control and keep up their arrive, domains
and characteristic assets for self-
determination and for supporting their
culture.

Rights to ownership and control:
Article 17! of the declaration gives that
they have right to arrive, regions and
characteristic assets which they initially
obtained. They can possess, control and
utilize of their arrive and different
characteristic assets. State has obligation
to ensure their arrive and characteristic
assets for the maintainability of their
societies and conventions.

Social and Economic Rights: Article 21
of the declaration gives that the innate
individuals have right to persistently
make enhancement in their social and
financial conditions for their well-being.
Certain State Responsibilities: State are
requiring to grant monetary and
specialized help to the inborn individuals
by counselling them. Inborn individuals
are moreover entitled to satisfactory
grievances and viable cures at whatever

points their rights are abused.

3: ISSUES
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3.1. Rights at Stake:

In universal talks on the assurance and
advancement of Inborn Peoples' human
rights, a few States have contended that a
more scrupulous application of human
rights benchmarks would resolve the
issue. On the other hand, Inborn People
groups contend that such worldwide
human rights measures have reliably
fizzled to ensure them in this way distant.
What is required, they contend, is the
advancement of unused worldwide
archives tending to the particular needs of
the world’s Inborn People groups. In spite
of the fact that the Universal Declaration
of Human Rights is outlined to secure the
human rights of all person human
creatures, worldwide law concerning
collective human rights remains unclear
and can come up short to ensure the

gather rights of Inborn People of group.

Another battle for innate people groups in
India is their right to the land. There are a
plenty of laws that disallow the deal or
exchange of tribal lands to non-Indians
and the reclamation of estranged lands to
tribal landowners. Be that as it may, these
laws are still incapable, are not conjured
or are planning to debilitate them. In
expansion, a huge number of tribes that
lived within the woodlands were denied
their rights and the tribes kept on live

beneath the risk of an ousting within the




YEAR: 2022

Volume 1 Issue 1

ISSN: 2583-543

title of timberland and creature

preservation.

The circumstance of tribal ladies and
young ladies in India remains
exceptionally stressing, as they are
clearly denied of their rights. Collective
and person rights are abused in private
and open spaces. Sexual viciousness,
trafficking, killing/branding,
militarization or state savagery and the
affect of development-induced
relocation, etc., stay imperative issues.
The NCRB (National Crime Records
Bureau) in its most recent report

expressed that 974 tribal ladies were

assaulted amid 2016.

3.2. Protecting Indigenous cultures

Innate people groups confront prohibition
and separation fair since they distinguish
as individuals of Innate bunches.
Segregation impacts their standard of,
living it confines their rights to
instruction, wellbeing care and housing.
All over the world, Inborn peoples’ life
hope is up to 20 a long time lower

compared to non-Indigenous people.

3.3. Right to self-determination

Around the world, Innate People
groups have been denied self-
determination -an authoritative rule in
universal law which alludes to

peoples’ right to unreservedly decide
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their political status and unreservedly
seek after their financial, social and
social advancement. Instep, Inborn
People groups have endured savagery
and abuse by both colonizers and

standard society.

Amid the 19th and 20th centuries, Canada
expelled Inborn children from their
families and  setting them in
governmentally  financed  boarding
schools, with the expectation of
acclimatizing them into broader Canadian
society. At these Indian Private Schools
they were not permitted to speak their
languages or express their social legacy
and personalities. As a result, Native
individuals were anticipated to have
ceased to exist as an unmistakable
individual with their possess
governments, societies, and characters.
An evaluated 150,000 to begin with
Countries children endured manhandle in

these schools.

Native children in Australia were too
constrained to absorb into white culture
and were set in teach where they endured
mishandle and disregard. These children

are known as the “Stolen Generations”?.

3.4. Transgenerational trauma

Jim Morrison, Native co-chair of the
National Stolen Generations Alliance,

clarifies how Native individuals have
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come to endure from transgenerational

injury?.

Morrison says that within the first
generation of Native individuals after
colonization native men and boys were
slaughtered, detained, oppressed, driven
absent and deprived of the capacity to
supply for their families. Ladies got to be
single guardians and numerous children
were conceived through assault and

constrained prostitution.

Within the moment era, native
individuals were adjusted up and sent to
missions and reserve where they were
further expelled from being able to get
work, adjusted diets, lodging,
sanitation, health care and instruction.
Usually the stage where the abuse of
liquor and drugs got to be inserted as a
component  for  adapting  with
melancholy and the significant

misfortune of dignity.

Within the third era, native children were
evacuated from their broken families and
set into non-Indigenous care situations
where they endured the repulsions of
constrained inadequacy, hardship and
mishandle, recorded for all to examined
within the Report of the National Request
into the Division of Native Children from
their Families in April 1997. The lion's
share of these children got to be guardians

without presentation to child rearing and
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so the opportunity to create child rearing

aptitudes.

The government created a fourth
generation in 2007 with the Northern
Region intercession which included
another level of injury, particularly to
Native men who were wrongfully
suspected to be individuals of paedophile

rings.

All of these encounters include to an

onion-like layer of melancholy and

injury:

Stolen  arrive, misplaced dialect,
misplaced traditions, stolen children,

imprisonment, and the list goes on.

When family individuals are incapable to
handle and grieve their numerous
misfortunes, their children some of the
time act out the fragmented grieving
travel. These relatives might live in two
words at the same time: their possess
reality and the natural state of their
predecessors. They might indeed feel fair
as frightened and powerless to
mistreatment. The injury proceeds over
eras, it has ended up transgenerational (it
is additionally called intergenerational

injury or chronicled injury).

Family individuals can too pass on injury
through child rearing hones (e.g.
disregard or anticipating children to

console them candidly), behavioural
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and mental well-being issues.

From an absolutely logical viewpoint,
passing on traumatic recollections has the
advantage of advising more youthful eras
without them having to involvement the
injury once more. Incapable to disregard,

but able to pass on.

There's a tall chance that
intergenerational injury locks
communities into a cycle that's difficult to
break out of. When whole communities
encounter the same injuries for eras, the
very instruments that helped them to
manage ended up devastated within the
prepare. The complete bunch gets to be
solidified in time and the collective

accounts gotten to be posttraumatic.

There's no proof that casualties of injury,
deprivation  or  misfortune  ever
accomplish "closure”. But over time they
might get superior and superior at

overseeing their triggers and injury.

4. CASE STUDY:
4.1. THE KADAR - A CASE STUDY

The populace of Kerala is 20%
Christian, 30% Muslim, and less than
50% Hindu. Most of the Hindus are
Ezhavas, who were themselves once
considered untouchables by

conventional Hinduism. Since none of

the major bunches is expansive
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sufficient to be overpowering, there's
small open or open segregation
against minorities and no
extraordinary issues of political
integration among these groups. But
the essential financial, social, and
mental issues of the tribal individuals
still hold on there as somewhere else
in India. The Kadar tribe! may be
taken as agent, and their future as
prophetic of the destiny of the other

little planned tribes and castes.

From the all-India viewpoint the Kadar
are the world-renowned drop within the
bucket. They number approximately
2,000 and live on the borders of Kerala
and Tamil Nadu?. It is difficult to decide
their racial beginning or how long they
have lived there, but in spite of the fact
that a few people have Negroid
highlights it is likely that they are of
Austric beginning. Their folktales take
them back a few 1,500 a long time, to a
time when agribusiness was their unique
occupation, but in a more later past they
had been forest dwellers and food
gatherers. They are that still, as much as
they can be, living presently on the
borders of the woodlands close the
thruways and the towns of the
plainspeople however separated from
them. In spite of the fact that a few of the
town men incidentally move in with the

Kadar and wed the ladies, they take off
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after they have fathered one or two of

children.

Within the spring, the nectar season,
numerous Kadar go back to live within
the woodlands; one bunch within the
Nemmara (town in the Palakkad district,
Kerala, India) locale still spends all its
time as migrants within the timberlands,
moving from settlement to settlement in
look of nourishment. A few Kadar work
on coffee domains and custard manors,
others as guards and guardians for the
Timberland Division of the states of
Kerala and Tamil Nadu, whereas a really

few locks in in farming.

It is clear that the Kadar live on the
wildernesses typically and mentally as
well as physically. They are caught
between two universes. Their timberland
domestic cannot bolster them any longer;
since of the government's proceeded
transformation of woodlands into teak
ranches and cultivate lands, the tubers and
roots on which the Kadar individuals
depended for nourishment are getting
rare. Regularly they go on food gathering
ventures to the insides of the timberlands
and return domestic empty-handed. There
are less and less creatures to chase, but no
one is permitted to chase at all. For rice
and dress they must depend on the
plainspeople, who have continuously
misused the naiveté and defencelessness

of the tribe’s individuals. The few who go
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to towns seeking out for employments
before long discover it troublesome to
manage with the requests of civilization,
so they return domestic to proceed to live
on the edge of society and the

wildernesses.

4.1.1. WHAT ARE THE CHOICES?

For the Kadar, a total return to the
wilderness would mean death from
starvation. There's as it was one choice -
integration into the bigger society. But in
arrange to succeed, that prepare must be
carefully guided to maintain a strategic
distance from the various pitfalls that lie
along the way. Without a doubt, the
Kadar themselves want to become an
integral part of a larger society. They
attempt once more and once more, the
men going out to look for occupations for
which they are ill-equipped, the ladies
wedding plainsmen so that their children
may have a much better, a stronger life.
But they cannot adapt. The nearby
governments of Kerala and Tamil Nadu
have recognized this circumstance and
have tried to lighten it to some degree.
Little houses have been built for the
Kadar within the regions where they live,
but there's no financial premise for these
settlements. The Kuriarkutty Colony, for
illustration, was built right within the
heart of the wilderness, with jeep streets
interfacing it to the towns. There are no

occupations, not sufficient farmland, and
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no farming instructors for the Kadar; it is
troublesome and requesting to alter from

gathering to cultivating.

Integration, at that point, is the objective.
But how and by whom is it to be
actualized? In spite of the fact that
integration is the official arrangement of
India, the government isn't likely to
require a dynamic part in advancing it. To
winner the interface of the Kadar and
other natives would likely lead to
antagonizing the huge voters, composed
of the vital ethnic bunches, and cause the
administering party to lose the following
race. Among the Kadar, the old leaders of
the tribes are not able to supply the kind
of authority vital for a development
toward integration, nor are they trusted
by the Kadar individuals. Only the
religious organizations are left as

possible sources of leadership and
instruction to the natives; of these, the
caste-bound Hindus are slightest likely to
require an intrigued, the Muslims would
experience political issues, which clears
out the Christian churches, and they are,
for different reasons, as it were a farther

plausibility.

But indeed, expecting that pioneers will
be found, the errand some time recently
them is complicated and full with peril.
Full-scale integration would unavoidably
crush the folkways, religion dialect, and

mores of the natives, whereas the
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sentimental idea of protecting thriving
phonetic and racial enclaves is illogical. A
balance must be found between the two,
based on bilingual instruction for the
tribe’s  individuals and  seriously
instruction of the bigger populace to
appreciate the minority people groups
among them. In any case, full-scale
integration isn't presently a choice for
individuals who have not learned to
operate within the middle of the gigantic
innovative and bureaucratic complexities
of the bigger society. But great
organization and solid pioneers can
maybe snatch through the courts
sufficient of the arrive that was the Kadar
tribe's de facto, secure government
credits, and settle for profitable farming.
Such a design is the one most likely to
protect a smidgen of culture and ethnic
personality whereas permitting the tribes
individuals to gotten to be profitable
individuals of the bigger society. Clearly,
the tribal issue is distant from fathomed
and Nehru's four objectives stay as it were

beliefs.

4.2. PERU- A CASE STUDY

Maxima Acufia Atalaya, a labourer
agriculturist from Peru stood up against
one of the world’s greatest gold mining
companies. The company attempted to
scare her into clearing out her arrive so
that they may misuse it. After nearly five
time

a long of procedures into
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unwarranted criminal charges of arrive
attack, the Preeminent Court of Equity
ruled that there was no reason to seek
after the unfounded trial, and in May
2017, charges against Maxima were

dropped.!

4.3. THE SENGWER INDIGENOUS
PEOPLES- A CASE STUDY

The Sengwer Innate People groups have
lived within the Embobut woodland in
Kenya since at slightest the 19th century.
The Kenya Forest Service (KFS), beneath
the Service of Environment and Ranger
service, is coercively ousting the Sengwer
from the woodland; the specialists
denounce the Sengwer of harming the
timberland, but the government has no
prove of this. They are burning the homes
of the Sengwer and utilize viciousness
and terrorizing against community

individuals.

The Sengwer individuals were never truly
counselled nor was their free and
educated assent ever gotten prior to their
removal. This can be an outrageous
infringement of Kenyan and universal

law

4.4. DAKOTA ACCESS PIPELINE- A
CASE STUDY

In 2016 a gather of youthful Local
Americans from the Standing Shake

Sioux
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Reservation begun a development that
would galvanize world consideration and
bring together the biggest assembly of
Local Americans since the settlement
boards of the 19th century. The gather
was driving the reservation’s resistance to

development of the

Dakota Access Pipeline (DAPL), a 1,200-
mile-long pipeline transporting oil from
the Bakken Shale oilfields in North
Dakota to Illinois. The central point of the
resistance was the nearness of the
pipeline to the reservation and Lake
Oahe. DAPL runs inside 1,500 feet of the
reservation, through arrive containing
sacrosanct and  verifiable Lakota
destinations, and crosses beneath
adjacent Lake Oahe. Not as it were would
development of DAPL aggravate and
taint these locales, but a potential oil spill
would sully water that provided handfuls

of Lakota tribes within the range.

Thousands of activists came from over
the Joined together States and around the
world to the challenge camps, counting
individuals of hundreds of local tribes
from over the nation. They were, in turn,
stood up to by a little armed force of both
open and private security powers, who
utilized strategies against the
demonstrators, such as assault pooches
and water cannons, that harkened back to
the foremost savage showdowns of the

Respectful Rights period. A few hundred
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were captured and harmed in numerous

clashes between the two sides.

In light of these challenges, President
Obama stopped the development of the

portion of the

Dakota Access Pipeline that was regarded
as well near to the water supply of the
Standing Rock Sioux tribe. In 2017, in
spite of dissents, Donald Trump changed
his predecessor’s arrangements:
development continued on the pipeline,

and the transmission of oil started through

the Extraordinary Fields.

Four years after the Sioux youth
staked their tents, the case against

DAPL is entering its final stages®.

5: CONCLUSION Corporations

and governments creating
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“development”  rarely  provide
adequate replacements for
subsistence economies which sustain
indigenous peoples. Furthermore,
such “development” often devastates
the health of the people through
pollution of their land, rivers, and
other resources. There are various
laws and treaties made for protecting
the rights of innate people on
national as well as international
level, but implementation of such
laws is an ever-existing issue. In spite
of having global recognition and
laws, the sufferings of aboriginals
have not minimized.
Implementations of these laws are
very important for making a
difference in their livelihoods.

Protecting indigenous rights also

protects the global environment.
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Vineeta Sharma v. Rakesh Sharma

(Decided on 24 August 2020 by the Supreme Court in Civil Appeal No. Diary No. 32601 of 2018)

Tuheena Singh”

Overview

The present case of Vineeta Sharma v. Rakesh

% is in relation to the daughter’s

Sharma
coparcenary right in ancestral property under
the Hindu Succession (Amendment) Act,

2005.

Prior to 2005, females were deprived of the
right to inherit and own the property of Joint
Hindu Family. The Hindu Succession Act,
1956 bases its rule of succession on
Mitakshara law and laid down the 7ule of
survivorship’ — inheritance of ancestral
property up to four generations of male
lineage. The Hindu Succession (Amendment)
Act, 2005 abrogated the rule of survivorship
and replaced it with the rule of ‘testamentary’
and ‘intestate’, providing the daughters with
coparcenary rights by birth as well. This
amendment was based on 174" Report of Law
Commission of India*® which aimed to
achieve constitutional objective of gender

equality.

However, the question arose as to whether the

provisions of this Act have retrospective effect

or prospective effect? The same has been

conciliated in this case.

Keyword: Daughter’s coparcenary right,
Ancestral property, Succession, right to
equality, Hindu Undivided  Family,
Retroactive, Section 6 of the Hindu Succession

(Amendment) Act, 2005.

BACKGROUND AND FACTS OF THE
CASE:

Hindu Succession Act, 1956: The Hindu
Succession  Act, 1956 lays  down
comprehensive provisions regarding
succession and inheritance of property among
Hindus, Jains, Buddhists and Sikhs. It has
categorized property in two types: Ancestral
Property and Self-Acquired Property. Section
6 of the Act of 1956 provides for the
devolution of ancestral property to the male
lineage up to four generations in the Hindu
Undivided Family. It conferred full
coparcenary rights, after the death of a male
member, to them by birth precluding the
female members. This rule of survivorship
was discriminatory in nature and was, thus,

violative of Article 14 of the Constitution of

“ Tuheena Singh, University of Allahabad, singhtuheena1999@gmail.com

3% Law Commission, Property Rights of Women: Proposed Reforms under Hindu Law (Law Com No 204,2008)
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India, 1950%. as it barred the females to be
coparceners. This criticism led to the

amendment in 2005.

Hindu Succession (Amendment) Act, 2005:
This Act came into effect and was enforceable
from 9" September 2005. 1t abolished the ‘rule
of survivorship’ and substituted it with the
‘testamentary succession’ and ‘intestate
succession’. The main objective behind this
amendment was to bring male and female at
equal footing with respect to inheritance and
succession. Now, after the amendment,
Section 6(1)(a) endows upon the females to
have coparcenary rights in ancestral property
by birth. It provided widows and daughters
with the equal rights subject to certain liability

in property as that of sons.

Although the legislative intent with respect to
the Amendment Act was clear but there was
considerable ambiguity on whether the
provisions of this Act was applicable
retrospectively or prospectively as a proviso
was added which provided that the rights
conferred on the daughters shall not invalidate
or affect any alienation or partition or
testamentary disposition of property that took
place before 20" December 2004, the date on
which the Amendment Bill was tabled and
presented before the Rajya Sabha. This
provision led to the different interpretations
and conflicting verdicts as to whether father

need to be alive on 9™ September 2005 in

37 “The State shall not deny to any person equality
before the law or the equal protection of the laws
within the territory of India”
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order to effectuate the provisions of this Act or

not.

In Prakash & Ors. v. Phulvati & Ors.%8, the
Supreme Court held the provisions of the Act
to have prospective effect and confers the
coparcenary right on the living daughter of a
living coparcener as on 9" September 2005.
This means that to reap the benefits of
coparcenary right both the father and daughter

must be alive as on 9" September 2005.

Contrary to the earlier judgement, in the case
of Danamma (@ Suman Surpur & Anr. v. Amar
& Ors.®, the coparcener died in 2001 and was
not alive on 9™ September 2005. The Supreme
Court held the provisions of the Act to have
retrospective applicability and conferred the
daughters with the coparcenary right in
property. This means that the daughter who
has taken birth before the enactment of the
Amending Act 2005 are coparceners in the
joint family property and has the right to claim
for her share in the property even if the father
had passed away prior to the enactment of the

Amending Act of 2005.

Conflicting verdicts had been pronounced in
both the cases which had conflicting ratio
decidendi. This ambiguity was cleared and
settled down in Vineeta Sharma v. Rakesh

Sharma by three judge constitutional bench.

In this particular case, Shri Dev Dutt Sharma,

the father, had one wife, one daughter and

38 (2016) 2 SCC 36.
39(2018) 3 SCC 343.
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three sons. The father died on 11" December
1999. His one of the sons too expired on 1%
July 2001, who was unmarried. The daughter
Vineeta Sharma claimed for her one-fourth
share in the coparcenary property. She was
denied the right to claim as the other members
argued that since the father died in 1999,
before the enactment of Amendment Act
2005, she is not entitled to have share in the
property her father and that after her marriage
she will cease to be the member of the Joint

Hindu Family.

Vineeta Sharma (Appellant) brought suit
against her brothers: Rakesh Sharma and
mother

Satyendra  Sharma and  her

(Respondents) and claimed for her

coparcenary rights in her father’s property.

The Hon’ble Delhi High Court observed and
ruled that the Section 6 of the Hindu
Succession (Amendment) Act 2005 will not
be applicable to the Appellant as the father, the
coparcener, was not alive on 9™ September

2005. It disposed of the appeal.

The Appellant made an appeal in the Supreme
Court.

BENCH:

Arun Mishra J., Abdul Nazeer J. and MR Shah
J.

ARGUMENTS:

“0 ibid 2.
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Arguments Advanced by Shri Tushar
Mehta, learned Solicitor General of India,

appearing on behalf of Union of India:

The Hindu Succession (Amendment) Act,
2005 is retroactive in nature and not
retrospective.

The coparcenary right conferred upon the
daughter did not hindered the rights which got
crystallized by partition before 20" December
2004.

Section 6 does not intimates the daughter to be
the daughter of a living coparcener. The
coparcener need not to be alive on 9
September 2005 in order to affect the
provisions of the Act.

Explanation to Section 6(5) requiring the
partition deed to be registered is directory and

not mandatory in nature.

Arguments Advanced by Shri R.
Venkataramani, learned Senior Counsel

and amicus curiae:

There is no clash between the verdict given in
Phulvati case®® and Danamma case*! as in
both cases Section 6 was held to be
prospective in nature. Thus, the Amended Act
is prospective one.

There must be a living coparcener, or else no
coparcenary interest will be left for the
daughter to succeed from.

The incidence of the birth of a coparcener

before the amendment is of no consequence.

4 ibid 2.
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If the daughter will be treated and considered
as a coparcener before 2005, it will bring an
‘enormous uncertainty’ in the ‘working of the
law’. The intention of the Parliament was to
have forward looking approach and not to

resurrect the past.

Arguments Advanced by Shri V.V.S. Rao,

learned Senior Counsel and amicus curiae:

The daughters who have taken birth before or
after 2005 should be considered as a
‘coparcener’ as Section 6(1)(a) declares
daughter to be coparcener by birth.

Under Section 6(1), the phrase ‘on and from
the commencement of the amendment Act
2005°, ‘shall have the same rights’ indicates
the Parliament’s intention to apply the
provisions prospectively.

The daughter declared as coparcener from 9t
September 2005 will have right in
coparcenary property only from 9" September
2005.

Registration of partition deed is not mandatory
but oral partition should be backed by a
bonafide evidentiary value.

The coparcener’s position and status
conferred on a daughter cannot affect and
influence the past transaction of alienation,
disposition and partition, oral or written.

The daughter must be alive on the date of
amendment and there must be a living
coparcener, from whom the daughter can

inherit to become a coparcener.
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Arguments Advanced by Shri Sridhar
Potaraju, learned counsel, on behalf of

Respondent:

The Amended Act is prospectively applicable.
Daughter of a coparcener suggests the
daughter of an alive coparcener and she has
the status of coparcener on and from the
commencement of the Act.

A preliminary decree of partition is sufficient
to effect the partition as it brings severance of
‘jointness’ of the Hindu family.

A property becomes a self-acquired property
in a statutory partition and there is, thus, no
more existence of any coparcenary right.
Therefore, all the past and former transactions

should remain unaffected by the amendment.

Arguments Advanced by Shri Amit Pai,

learned counsel:

Section 6 includes all living daughters of
coparceners, irrespective of the fact whether
he is alive or not on the date of the

amendment.

Arguments Advanced by Shri Sameer

Srivastava, learned counsel:

Necessity of both the coparcener and the
daughter to be alive on the date of amendment
will defeat the objective of the Amended Act
to bring the daughter and son at equal footing.
Coparcenary rights are endowed upon
daughters by birth and thus creates interest.
However, adoption can be the only exception

to this rule.
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e If the partition has already been effected then

daughters cannot seek partition in it.
ISSUES:

1. Whether the amended section 6 of the Hindu
Succession (Amendment) Act of 2005
retrospective or prospective?

2. Whether the coparcener need to be alive as on
ot September 2005?

3. Whether the daughter born before 9"
September 2005 can claim coparcenary
rights?

4. Whether the statutory partition provided by
proviso to Section 6 of the Hindu Succession
Act, 1956 bring actual partition or impede the
coparcenary and can plea for oral partition
after 20" December 2004 be considered as

statutory partition?
JUDGEMENT:

The judgement was authored by Arun Mishra
J. where it stated that the daughters who are
born before or after the amendment shall be

deemed to be the coparceners in the ancestral
property.

While overruling the Prakash v. Phulvati case,

the court held that:

“It is not necessary to form a coparcenary or
to become a coparcener that a predecessor
coparcener should be alive; relevant is birth
within degrees of coparcenary to which it
extends... In substituted Section 6, the

expression 'daughter of a living coparcener’

42 Supra Note 1 at p. 73, para 75.
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has not been used. Right is given
under Section 6(1)(a) to the daughter by
birth. Declaration of right based on the past
event was made on 9.9.2005 and as provided
in Section 6(1(b), daughters by their birth,
have the same rights in the coparcenary, and
they are subject to the same liabilities as
provided in Section 6(1)(c). Any reference to
the coparcener shall include a reference to
the daughter of a coparcener. The provisions
of Section 6(1) leave no room to entertain the
proposition that coparcener should be living
on 9.9.2005 through whom the daughter is

claiming. "%

The Court partly overruled the Danamma case

and observed that:

“In Danamma...Daughters were given equal
rights by this Court. We agree with certain
observations made in paras 23 and 25 to 27
(supra) but find ourselves unable to agree
with the earlier part approving the decision
in Prakash v. Phulvati and the discussion
with respect to the effect of the statutory
partition. As a matter of fact, in substance,
there is a divergence of opinion in Prakash v.
Phulvati and Danamma with respect to the
aspect of living daughter of a living
coparcener. In the latter case, the proposition
of the living daughter of a living coparcener
was not dealt with specifically. However, the

effect of reasons given in para 23 had been
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carried out to logical end by giving an equal

share to the daughter.”®

The Court held Section 6 of the Amended Act
to be retroactive in nature. It overruled the
verdict of Phulvati case and partly overruled
the Danamma case of it having retrospective
or prospective effect. The coparcenary rights
are bestowed upon the daughters on and from
9t September 2005 but it has been created on
and by the birth of the daughter.

It went further and clarified that the Section 6
of the Amended Act is not an amendment but

only a substitution.

The Court overruled the judgement given in
Phulvati case and held the coparcenary right
does not pass from a living coparcener to a
living daughter rather from ‘father to a
daughter’. It ruled the Joint Hindu Family
property to be unobstructed heritage where the
right of partition is absolute and is thus created
by the birth of the daughter. It is immaterial
whether the father of the daughter was alive or

deceased on 9™ September 2005.

The Court further ruled that the death of the
daughter does not ceases her right to claim for
coparcenary right in the property. If she is not
alive then it will be passed to her nominee or

legal heirs.

The Court ruled that a daughter possess the
right to claim for her own share in the Joint
Hindu Family Property even if the notional
partition had been taken place before 9

43 Supra Note 1 at p. 74, para 78.
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September 2005 because this notional
partition has been created to discern the share
of each coparcener and is thus not an actual
partition. So, the coparcenary property will

not cease to exist in such case.

It held the pending cases before the Courts
regarding this matter to be decided within

three months.

The Court in clear terms held that “a
preliminary decree is not final by metes and
bounds”. It observed that the Court is
obligated with the responsibility and is duty-
bound to contemplate the amendments in the
law before issuance of final decree,
irrespective of the fact that preliminary decree
has been passed. Therefore, even if the
preliminary decree has been passed, the
daughter can still claim for her coparcenary

right in the property.

The Court laid down that the partition must be
duly registered which is effectuated after 20
December 2004 or any partition which have
been effectuated by the decree of the Court,
should be a final decree. This was held in
order to eschew fake partitions aimed at
depriving daughter of their rights. It further
observed that the partitions must be an
authentic and a genuine one. As a general rule,
if the partition is not effected in the above-
mentioned manner, then oral partition shall
not be taken as a defence. But there is an

exception to this general rule. There may be
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some oral partitions which can be taken as a
defence provided it must be a real one. The
burden of proof to prove the legality and
genuineness of the oral partition lies on the

defendant.

ANALYSIS:

On studying the present case thoroughly, it can
be opined that the Supreme Court has
successfully been able to eradicate the lacuna
in the previous contradicting judgements and
triumphant in the interpretation of the
legislation in accordance with its object to
whittle down the preferential bias of males
over females with regard to inheritance and

succession.

The judgement pronounced in this case has
ended the vagueness and ambiguity in the
interpretation of the Section 6 of the Hindu
Succession (Amendment) Act, 2005 which
aimed at granting of equal rights to the
daughters, like sons, in an ancestral property.
The judgement was in consonance with the
constitutional spirit of right to equality under

Article 14 of our Indian Constitution of 1950.

But the applicability of this judgment is
limited in the sense that it is applicable to
Hindu Undivided Family or Ancestral
property only and not with respect to Self-
acquired property. Today, most of the Hindu
Undivided Families have been dissolved and
very few of them are in existence. In fact, in

reality, mostly these inheritance rights are held
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in the names of the male lineage, that is

patriarch.
CONCLUSION:

The judiciary has always played a pivotal role
in upholding the Fundamental Right to
Equality under Article 14 of the Constitution
of India, 1950. It has helped in the upliftment

of women in the society.

In this case, the Supreme Court has absolutely
overruled the Phulvati case and partially
overruled the Danamma case. It has agreed on
the point of the provision having prospective
effect in Danamma case although it held the
Section 6 of the Act of 2005 to be retroactive
in nature. It has cleared that this section is not
an amendment but a substitution. It held the
daughter to have coparcenary rights in
ancestral property by birth irrespective of the
fact whether the father is alive or not as on 9™
September 2005. Even if the daughter is not
alive, she is still entitled for the same as it shall
pass to her legal heirs. The Court further laid
that any sham partition aimed to deprive
daughter’s right in the property shall not be

entertained.

Therefore, it can be concluded that this case
has opened gates for similar cases related to
the daughter’s right to property under Hindu
Succession Act, 2005 to grant daughters the
equal right in property as that of sons and in
case of infringement of their right, they are
free to knock at the door of the Court to get the

justice.
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